H^^  FRANCISCO 
PUBLIC    LIBRARY 


GOVERNMENT  INFORMATION  CENTER 
SAN  FRANCISCO  PUBLIC  LIBRARY 


REFERENCE    BOOK 

Not  to  be  taken  from  the  Library 


To  duplicate  thii  book,  ordti  by 

Job  Ho.lA^uy 

Pernau-WalsJi  Printing  Co. 

Pilnltn  and  Bookbindin        753   Mirkil  SitttI 

Cofporation  Supplic*  S*n  FnnclMo,  Cat. 

Talaphona  SUItai  030! 


SAN  FRANCISCO  PUBLIC  LIBRARY 


3    1223   03474   9771 


■/£^ 


REF 

352.  9,  Sa52a,  1930-  3  I 
San    Francisco    (Calif.) 
City   Attorney's   O-F-fice 
Of-ficial    opinions   of 
the   City   Attorney   of 
the 


SAM  rMMOGOO 


CnXRTm   SECTIONS 


1/8/50  Art,  XVI,   Sec. 13 

1/13/30  "  x\ri,  S«0,  4 

X/20/30  "  X7III,  Seo.  4 

1/20/30  -  VI,  Chap.l,  Sec ,4 

2/29/30  -  XVI,  seo. 29 

2/20/30  "  XII,  Seo.  6 

2/24/30  II,  Chap. II,  Seo.l,  Subd.  44 

2/24/30  "  XVI II 

S/3/30  "  II,  Chap.  II,  Seo. 5 

3/3/30  "  II,  Chap.l,  Seo. 4 

3/3/30  "  XVI,  Seo. 35 

5/3/39  *  XIII,  seo. 2 

3/3/30  "  IV,  Chap.V,  Seo. 2 

3/18/30  "  VII,  Chap.  rVj^^c? 

3/19/30  *  VI,  Chap. I," Seo. 9,  Subd.  8 

3/27/30  "  II,  Chap.l,  Sec. 13 

3/27/30  "  VI,  Chap.l,  Seo.  10 

4/10/30  •♦  XVIII,  Geo.l 

4/14/30  -  VII,  Chap. Ill,  Seo.l 

4/14/40  "  VII,  Chap.  Ill,  :>eo.l 

4/24/30  "  XVI,  Seo. 3 

4/28/30  "  III,  Chap.l,  seo. 10 

8/1/30  "  VT,  Chap.l,  Sec. 4 

6/10/30  "  XI  ,  Sec, 6 

6/10/30  "  XIV,  Sec. 2 


PAGI 

S3sr 

338 
340 

339 
341 
341 

343 
343 
344 
544 
344 

344 
345 
349 
350 
352 
352 


357 
358 

359 

361 

%/^#«» 

353- 

377 

368 

368 

\ 


CHAnTER  BECTIONS 


-f 


Z/Z/Zl 

3/2/31 

3/14/31 

3/26/31 

3/19/31 

4/8/31 

4/16/31 

4/24/31 

4/27/31 

4/29/31 

5/5/31 

5/8/31 

5/12/3X- 


5/18/31 

5/20/31 

5/19/31 

5/22/31 

5/28/31 

6/3/31 

6/6/31 

6/6/31 

6/11/31 

6/18/31 

6/25/31 

6/25/31 


Art.  IV, 
••   XII, 

IX, 
"   XIII, 
"   II, 

..^  II, 
"  VT, 
»•   XIII, 

"  II. 

__?__  XVIII, 

"  XVIII, 

>*  XIII, 

—•L-  XVIII, 

"   XVIII, 

IV,  rr 


Gee,  2,   Chapt.  Ill 


Sec.  10  & 

16 
Seo.   3, 


II 


Sec. 
Sec. 

10, 
6A, 

II 

Sec 

6E, 

It 

II 

Sec. 
Sec. 

3, 

i.B 
6  A 

& 

I 

Sub( 
Sec. 

rt 

TI 

B 

See.  5A, 

Sec.  11, 

Subd.  B 
Sec.  4,  _- 

Seo.  17,     " 

Sec.  4,     

Sft©«         ♦* 

See  62  (193.0-31) 


1P1 


II. 

VI, 

II, 
II, 

XIII, 
XVIII, 
XVII, 
XVI, 


sec.  15,  14,  15,  16 

3ec.  9,  Subd.  8,  Chap.  I 


Soc.  1, 
Sec  8, 
:;ec.  2 
Sec.  4, 
Sec.  3, 
Sec.  4, 


Chap.  II 
II 


Page 
421 -A 

421-A 

425 

426 

425-A 

430 

432 

438 

440 

A 
442 

445 

446 

449 

451 

452 

451-A 

454 

456 

459 

461 

461 

462 

463' 

466 

467 


-^^^^=-=—                 ^ — 

.    .-  1. 

1 

1--- 

i 

\ 

6/10/30  &Tt,   XIII,  S«o.ll,  3ubd.2 

6/17/30  ♦♦   XI,  Chap.  1,  Seo.3 

7/2/30  "   XI,  r>eo.8 

7/2/30  "   II,  Chap. I,  Sees.  1-2 

7/2/30  "   IV,  Chap.  I,  Seel 

7/2/30  «   VI,  Chap. I,  See. 16 

9/15/30  *»   III  Chap. I,  Sees.  11,13 

9/25/30  "  XVIII,  See. 4 

9/29/30  "   XI,  Chap.  IV,  Sees.  10,12 

10/8/30  ••  VII,  Chap.  Ill,  Sec. 2 

11/22/30  "  XIII,  See. 11,  Subd.B 

11/24/30  "    IX,  Chap.V 

11/28/30  "   II,  Chap. II,  Sec.l 

11/28/30  "  VII,  see. 7   Chap.  VII 

12/11/30  "   V,   Sec.l,  "     VI 

12/22/30  "  II,   Sec.  7  ♦^     III 

12/22/30  "   II,   Sec.  1  "     II 

12/22/30  "   IV,    eo.  6  "      I 

1/21/31  "   VI,   Sec.  9,    "      I 

1/30/31  "   II,   3eo.  32,   "      II 

1/30/31  '»   IV,   Sec.  2,    "     I 

1/30/31  "   VIII, 3ec.  6,    '♦     X 

8/5/31  "   X¥I,  Sec.  29, 

2/18/31  "   II,   Sec.  1,    "     III 

2/18/31  "  XI,   Sec.  10,   -      IV 

2/20/31  '»   XI,   Sec.  13,   "      III 

2/24/31  "   XI,   Sec.   8,   " 

3/4/31  "   XVII I, Sec. 


368 

370 
371 
371 
571 

«72 

384 
388 
389 
391 
397 
398 

mio 

j«50 
I  ^03-A 
ji  404-A 
'  404^A 
404-B 

409 
411 
411 
412 
415 
418 
419 
420 
421 
422 


CHARTISR 


6/25/31 
6/26/Sl 
7/8  31 
7/9  /31 
7/23/31 
8/7  /31 
8/10/31 
2  9/21/31 

— aafjX^^i 
-^iXWsi 


Art. 


VI, 
VII. 


Seo«  62 
"  3 
••  3 
•♦  62 
"  13 
12 
29 


Chap* 


XVI,  « 

•'  XIII, 

"  XVI, 

III, 

II , 

•*    ii,xvi§f,iv  " 

"XIII,XT$««,17   " 
iMtS^^X     SectionI195  of  1931  fhartef 
f/l&/Z\  "  XVIII,        "4 

1/84/31  "  XTI,  "10 

-lAS/Sl  •»  XVIII,        "4  " 

10/14/31       "        r/i,        -     _iT_l_* 


11 

1 


111   Sub.    66 


455-A 
468 
469 
474 

475 
478 

480 

481 

t99 

490-A 

||4Qg   I 


496 


.—-I 


ji^i 


-d: 


>( 


2/S/SO   0rd.No.25U 
2/30/30  ••    "  3300  - 


5/21/30  " 
5/21/30  •• 
5/2B/Z0     " 
8/1/30 
8/10/30  •» 
9/10/30   " 
10/10/30  •» 
U/17/30  •♦ 
11/22/30  •» 
U/24/30  - 
12/30/30  " 
1/30/31 
3/4/31   " 
3/26/31  " 
4/15/31  " 
4/29/31  " 
5/1/31   •• 
5/20/31  " 
5/26/31  " 
6/6/31   " 


»t  8140  - 

"  6584  - 
«   775- 

"  3361  - 

"  8564  - 

"  2297  - 

•»  7025  - 

"  8691  - 

^  8748  - 

"  5561  - 

"  8691- 

••  800  - 

-  5132  - 

•♦  5464  - 

"  8691  - 

"  8691  - 

"  5464  - 

"  5132  - 

"  5464  - 

"  7691  - 

"  8969  - 


6/23/31 
9/10/21 


"  5880  - 

Ord.8995  (N.S. 


0RDIHANCB3 

Re:  Peculating  Leundrlea 

B«:  zoning  Crdlnanoe,  eto* 

"  License  Ordinance 

"  Lloense  on  J:oaveneer  ?Jagon8 

"  Collaotlon  of  Oartrnge 

"  Oarages 

**  Vacations 

"  Milk  Ordinance 

"  Water  Dopt, 

•*         Poxiltry  Markets 

ft 

**  ^ployment 

"  Lands 

"  Tex  of  Public  Oarafras 

«  Leasing  of  Property 

"  Zoning 

"  Weter  Dept, 

"  '^ater  Dept. 

"  :oning 

"  License  Ord. 

''  Zoning 

Traffic   Ord. 

"  Lending  Money 

Awarding  Contracts 


vtas 

337-A 

!S42 
943 

a54-A 

I'ssc 

3i66 
367 

u 

|':S79 
":382 
;!:392 

!i^94 

1^397 

'400 

|k405 

[411 
i422 
;!426 
431 

■:442 
'444 
l452-A 
|;455 

461 

465 


)  Prevailine;  '^ate  of  v/age  on  City  Contract  489 


ORDIIIANCES 


6/29/31  Ord.  No. 

8/10/31  "    " 

8/13/31 

8/24/31 

8/20/31 

8/20/31  ••     " 

8/20/31  "     " 

9/21/31  " 

9/21/31  " 

10/19/31  «     " 

10/19/31  " 

11/5/31/'  '• 

11/12/31 
11/12/31 

11/23/31  "     " 


5132  (U.S. ) 

7918 

6606    « 

5880 

9045    " 

3212 

5118    •• 

9043 

5132 

8969   " 

9007   ♦♦ 

9044 

5880    "  ~ 

8803 


Taxation 

Hetoh  Hetchy 

Women* e  Jail  Fund 

Purchaser  of  Supplies 

Jitney  License 

Jitney  Permit 
If       ft 

"      Insurance 
Business  Permits 

n  M 

Pipe  Line  Plaaii   ""' 
Cori^l  Hollow  Routes 


8995 


Supplies  from  Lowest 
Responsible  Bidder 

Public  Health  Permit  for 
Hospitals 

Budp;et  Ordinance  for 
1931-32 


Prevailing  Rate  of 
Wage 


470 

479 

481 

482 

484-A 

484-A 

484-  A 

4841a 

490-B 

490-B 

498  't 

— I — 

498 
499 

500 

502 


I 


A  SUBJECT  No .Of  Opinion 

Avoeptanoa  of  Bids    •• 336 

Assessments,  Land,  double   •••••  «  337-A 

Appeals  from  action  of  City  Plan  Com.  by  Bonrd  of  Supervisors  •  ,  340 

Appointment  of  Employees  of  Board  of  Suner^leors  ••••••••  344 

Advertising  for  bids  for  Llp^ting  standards  •••..  348 

Assessment  and  Taxation  of  S*F.Water  Dept«  Properties  •  •  •  •  •  353 

Appointment  of  Teachers  etc.  In  rchool  nept*  •• 359 

Assessment  and  Tax  of  Personal  "Property  and  Plic^t  to 

divert  \?ater  under  the  Control  of  Water  Dept*  •  •  .  •  360 

Absence  -  sealer  of  Wolghts  &,  I'easures,  leave  of  ••••••••  361 

Assessments  on  S.F.  '//eter  Dept*  Properties ..•••  ?63 

Assessments  against  Hatch  Hetohy  Lands  ••  369 

Appointment  of  Registrar  of  Voters 370 

AdTertielng  Appropriations  ••.•••••••........•  576 

Absence  -  leave  of,  re:  Joseph  J,  Phillips  .•••••••••«  377 

Appeals  to  Board  of  Supervisors  re:  Decisions  of  City 

Planning  Law  • • 383 

Appeal  frcan  a  resolution     of  City  Planning  Commission  ••••••  388 

Appropriation  for  Advertising  Diamond  •••   

,  Jubilee  of  St.  Ignatius  Ch\iroh  &  College 385-A 

Assessment  of  Escaped  Personal  Property  •••••••• 39S 

Assessment  of  Building  owned  by  Church  but  used  for  Oarage  .   .   •     402->A 

Appointment  of  Seocessor  to  Hon.  James  Holph, Jr«   .••••...     404-A 
./21/31     Abandoned  autoraobiles  on  public  streets 409 

./21/51     Airport  Contract  -  expenditures  for  advertising  held  legal..     410 
!/3/31       Arguments  of  proposed  charter  cannot   be  mailed  to  electors,.     414 

;/6/Sl        "mendmontj:,    special  election  for  charter... , 416 

713/31     Assessor;   re,   protcrts  on  assessments 417 

:/l8/21     Arfmmonts,   cost  of  printing 419 


1 

-  - 

4/8/:! 


SQBJJfiCT 


lI6«of  O|ilnion 


6/1  -/31 


Application  of  Market  Street  Railway  Company  for  permit    i 
to  extend  railroad  licenee,  etc 430 

Appeal  of  property  owners,  re:  r?e8olutlon  1'33,847  IIS«*„4S5  . 

Arnold,  Charles  3.,  re:  Civil  Service  Coniaission •  438 

Abandonmont  of  non-conforming  use,  re:rezoning. •  442 

Application  for  chanfre  of  ;<;oning.09.Baot  be  substanti- 
ally amended  without  new  noticeG,,. . . . , .449 

^-  - 
Acceptance  of  bids  for  construction  of  bridge,  rules  4-  ^ 

for : i[4a^ 


Architect,  holds  civil  service  position  under  new 

chnr ter . ......•••..••.... •••■••«•••••••.••••  454 

Awarding?  of   contract  for  printing... «,...,..... 465  . 

Alien^  Rifrht  to  'A'ork .I4AQ 


Aid  procured  by  fraud  from  "elf are  Dept.  results      " 

in  relationship  of  debtor  and  creditor  488 

Attaches  of  Municipal  Railway  -  Salaries  of 

Appeals  considered  by  Board  of  Supervisors  from- 
action  of  Oity  Planning  Gommission  .... 

Authorized  purposes  only  use  for  proceeds  of  sale 
of  property  purchased  with  Geary  Street 
Railway  Bond  "unds  

Appeal  from  City  Planning-  Commission  -  vote  on  *— 


?92r 


495- 


li  -. 


As. 


^-— —  No.of 

^     SOBJSOf  „.-.— .-.^=^^-- — Opinion 

Aacelrod,  Mias  Lucille  0,  re:  Probationary 

period  for  teachers 478 

Appeal  -  no  right  of-  re: 

CiTil  Service  Commlsaioners  dotomination  .«••••        478 

Appropriation  for  1928  Hetoh  Hetchy  Bond  Tund 

For  a  Pipe  Lino .«..••        479 

Affected  Property  Cvnera  may  Appeal  to  Board  of 
Supervisors  from  Zoninp;  Claseification 
Sffeotxiated  by  Inaction  of  Planning 
CommissioJi  for  90  days  -  Bortheast 
Corner  of  Jecksp^  and  Fillnore  Streets  •  .^  ^^  «  ....      490*A 


AT)T3eel  by  affecred  property  owners  to  Board  of 
Supervisors  from  Zoning  Reclassification 
Sff actuated  by  Inaction  of  Planning: 
Con&aission  for  90  days  ......  •u.,— «^ 


Abswit  Teachers  Salary  when  111 


Altamount  Pass  Pipe  Line  Bids 
!iay  be  Received  •  •  •  . 


Acceptance  of  Bids  for  Claims  of 
School  Department  .... 


IP-'-i 

4M9 

_!  J       4.0A 

•    '•  ■■*    *VO 

.     .    .       499 

1r- 


1 


I 

(^3: 


i 


Hi 


a  .«,...-.  No. 

— 5  !  *™Jgfl^  Of  Oplnlm 

Bids-  Aooeptanoa  of 335 

Board  of  Education  -  Holding  Two  Positions 338 

Boar^  of  Supervisors  re:  Considerations  of  Appeals  from 

Action  of  City  Planning  Conmlsslon 340 

Bonds  -  Expenditure  from  1929  Hospital 341 

Board  of  Supervisors  -Appointment  of  Employees  by 344 

*     "  Education  -  Right  to  withhold  Permantot  Classification 

because  of  Residence,  etc ••....••,   347 

Bids  -  Specifications  for  Lighting  Standards  and  Advertising  for  348 

Board  of  Education  shall  Appoint  Teachers  349 

"   I  "  Supervisors  -  Precluded  by  Charter  from  Appropriating 
j      during  I'i'lsoal  year  1929-1930,  a  sum  of  Money  to 
!      Execute  cannot  extend  Into  year  1928-29, etc 353-A 

Bid  ^f  F.W.Snook  re:  Mechanical  Equipment  ••• 372 

Board  of  Health,  re:  Water  Bills 3qo 

-  Supervisors,  re:  Appeals  from  City  Planning  Commission.  .388 

"       -  Arguments  In  Favor  of  Charter  Amendments.  .  389 

jBrea0h  of  Contract  -  Right  of  Jaoks  &  Irvine  for  Damages 595 

jBoari  of  Supervisors  -  Transfer  of  School  Lot  etc.  to 

I  Public  Library  Trustees  .  400 

* 
iBall  -  Return  of  Forfeited 403 

Building  Owned  by  Church  used  as  a  Garage 402- A 

1/21/31  ^quest  of  Senator  Phelan,  re:  China  Cove  Piirchase 408 


1/21/31  Board  of  -^orks,  re:  power  over  abandoned  automobiles  on 

public  streets, 4Qg 

2/5/31   Bonds,  premi\im  on  sale  of 

2/20/31  Bids  for  garbage  disposal 


415 

.420 


Sy20/31  ^oard  of  Supervisors  not  reouired  to  mail  copies  of  proposed 

j  I     Charter  to  electors 421 

I  i 

3/4/31  Bill-boards,  City  Planning  Commisrion,  rights  respecting 422 


I 

i 


Date 
3/5/31 

3/2/31 

4/15/31 
4/24/31 

4/30/31 
5/18/31 
5/19/31 
5/28/31 

6/25/31 
6/26/31 


SUBJECT 


Ho. of  Opinion 


Board  of  Fire  Commissioners,  re:  Assigning  members 

to  ?.Ulls  Fields 423 

Board  of  Education,  re:  Transfer  of  Lot 413-A 

Board  of  Supervisors,  resolutions  not  requiring 

signature  of  T.layor 421-B 

Budge?  of  San  "^rancisoo  Water  "lenartment,  re:  approval  431 

Business  of  buying  automobile  -  Installment  Contracts 


L— !. 

.....  443 


subject  to  taxation 

Bond  Fund,  1931,  re:  Parks  ?  Squares 

Bids  for  construction  of  Bridge,  re:  rule  for  awarding  451 
Bodies,  'Recovery  of  dead,  by  Coroner.. 451-A 


Board  of  Supervisors,  voting  a  censure  upon  City 
Engineer. 


456 


Board  of   v/orks,    ^^ecretary  under  civil   service 468 

Board  of   Hlducation,   re:    action  on  probationary  teacher  469 


Board  of  Supervisors   -  Appeals   to  from  action  of 

City  Planning   Commission    ....    ,— , — s— t~s — i— ^-ii485- 


1 


Bond  Funds,  Geary  Street  Bailway  -  Proceeds  of  sale 

of  property  purchased  with  can  be  used  only  -  ii  - 
for  purposes  authorized — s 492 


V-T- 


t 

i 

1  :: 

1 

( 

/ 

'f 

■\ 

Board  of  Su  oer^isors:  re: 

Granting  Permit  for  Laundry  

Bids  -  Garbage  'Jeetructlou ,  X.*_^  «  .  .  .  .  480 

::oard  of  .=ni  cjrvlsora  -  Certificates  of  T^ublio 

Convenience  and  riecessity  aust  be  Obtained 

by  Operators  of  Jitney  and  Other  Bases 484- A 

Buses  -  Operators  of  must  Obtain  Certificates 

of  Public  Convenience  and  Jlecesslty  fr«a  ^ 

Board  of  Supervisors  ••♦,.. i|a4-A 


Board  of  Police  Coamiss loners  -  Insurance  Ind«nnity 
must  be  placed  wltli  by  Operators  of  Jitney 
and  other  Buses  •••-..- 


-^  •-•  484-A 


Business  -  Co  duct  of  one  or  "ore  Requires  only 

One  Perait  and  one  License  Tax 490-B 


Bids  may  be  received  for  Altanaoiint  Pass  Pipe  Line 


498 


Bids  for  Clains  for  School  ^epti-— 

Acceptance  of « 499 

Board  of  Education  ,  Prevailing  Rate 
of  Wage  Ordinance  applies  to 
Chairs  Purchased  for 502 

Board  of  Rducation  cannot  supple  Milk  and 

Eread  gratis  to  Children 504 

Bread  and  I'ilk  cannot  be  Supplied 

gratis  to  Children  by  Board  of  Zducation^^.^.j^_...ju_«j_504_;_ 

■  ■ J I 


1 

_ 

1 

I-- 

N^*  Of 
SOBJSCT  Opinion 


City  Planning  Conmlsslcm  -  AppecJ.8  from  ••• S40 

City  Paramount  In  liunlolpal  Affairs 343 

City  Planning  Commission  -  ro:  Zoning  Ordlnanoas •  343 

Conyontlon  -  ro:  Expenses  of  Light  of  Schools, eto.  In 

Attentlng  Educational ^4 

Construction  of  Sldevalks • 355 

City  Planning  Ccxmalselon  -  re:  Number  Constituting  Quorum  •  •  •  357 

Contract  -  Flatlend  for  Wiring  Arterial  Signs  ......••  353-A 

California  Auto*  Assn.  tcv-oars  etc.  Subject  to  License  Tax.  •  .  354-A 

Caring  for  Indigent  Patients  In  Prlrate  Hospitals  ••..«•.  394 

Citizenship  of  Employees  In  water  Dept.  •••••...••..  368 

Compensation  Insurpnoe  re:  Water  Dept. 382 

City  Planning  Comnisslon  -  re:  Appmds  to  /^oard  of  Suporvlsora  363 

Charter  Amendment  Permitting  use  of  Holly  Park 

for  School  Purposes • 385 

City  Planning  CommlBslon  -  Appeal  from 388 

City  Planning  Coomlsslon  -  re:  Votes  to  2^ne  or  Rezcne  •  •  .  •  S80-B 

Charter  Amendments  -  Dlrtrlbutlon  of  Printed  Arguments  by      i 

Board  of  Supervisors  In  favor  of 389 

Costs  of  Pestering  the  Land  of  School  Department  due 

To  Excavation,  etc  ..••'• 401 

Claims  of  vOierlff  for  Ccaapensatlon  for  Delivery  of 

Prisoners,  etc ••• •••••  403-A 

2/S/31     Charter,   re:   proposed,   mailing  copies  to  electors 414 

2/6/;il     Charter  amendments,    special    election  for. 416 

2/1^/81  County  assessor,   re:   protests   on  assessments, ....•  417 

a/l8/31  City  Contracts,   prevailinff  wapjos   in 418 

4/20/31   Charter,   copies   of  nronosed   to  electors/ , 421 
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City  Planning  Cormnisslon,   re:   Bill-boards.. 422 

County  Jail  Site  Tiay  lie  purchased  in  anot  i©r  county, •     424 

Compensation  for  per  diem  eiaployees  of  Tire  Departroett 

re:    sickness...  • 425 


Coapensation  due  non-civil   service  employee©  of     ater 
Depertiaent,   etc 


Collection  of  Taxos,   moaning  of  words  "raanaf^ed"  and 
""controlled". • 


City's  liabilit;-   in  ti'ansputinpr  payrolls. 
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Civil  Service  CJomnission  to  consider  the  existance  or 
non-exi stance  only  of  requisites  under  Hub.  B, 

-  Bee,  11,  Article  Till,  ^  Charter,  re:  Arnold  -- 
ease..  ...••••••• •...••......•.  ••••••  •*««-? 


Compensation  cannot  be  le|»ally  pt>id  by  Hity  to  \ 

■Relatives  of  anyone  killed  by  police,   etc ..i**® 
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Conditional  rezonin^;  assessment  value  of  bldpr,,  etc.. '442 

City  Planning  Coaraissicn,  re:  One  ye-.r  rule  of  set- 
backs  « • 445 


Civil  Service  Status  of  Thoe.  Trant, 

County  Jail  outside  of  S&n  "Francisco  ,  egtabllshment  of. 

Construction  of  bridge,  re:  bids  f or^.rule.jQr., 
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Clty  Planning  To-graission,  £ai     ,on i  ng  1  nd ependen t  of*.. 

Clarendon  Keifjh is ,   re :   f enCi nff  og,#,»»#4i#»« 

Coroner,   duty   to  recover  dead  bodies .••....  451-A 

Conuaerciel  district,    ice  manufacturing?  in  a .  4S2-!-i. 

City  Architect  liolds  civil  service  position  under  new 

charter. • •  454 

City  lun/Tirieer,   Board  of  Supervisors  voting  a  censure     j j. 

upon« • ...• 456 
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CoriRtitvitlon  of  'Totch   ^'etohy  Pipe  Lino  over  Altamount 

PaTss,  oto 459 

6/4/51     Code  Section  made  part  of  a  franchise,  repeal  of,  effect  460 

6/18/51    City  Plannlnp  Coramlsnlon's  power  of  recondlderatlon...  463 

6j/23/i^l    Contract,  awarding  of,  for  printing 465 

■"  6|/25/31    City  Planning;  Coraailssion  inay  receive  adaitional  pov.-ers 

by  ordi  nance  ...••..• , , 466 

6/25/31    Civil  Service,  Secretary  of  Board  of  orks  under 468 


Clerk  of  Mun,"Ry  -  Salaries  of  -  - , 

Contract  lasting  several  years  -  by  Library  Trustees 


City  Planning  Commission  -  Appeal  from  Action  thereof  


to  Board   of   Su-oervisors 


483 
484 


485^ 


Consideration  of  Ordinance  to  Pezone  Property  afjber 

_  same  has  been  reported  unfavorably  by  _  

City  Planning  Commission """.""■'""", 


.t 


City  Planning  Commission,  unfavorable  report  of 
resulting  in  rezoning  by  Ordinance  ,  ^  .  , 


City  Planning  Commission  cannot  control  City  property  490 

City  Property,  cannot  be  controlled  by  City 

Planning  Commission 490 

City  Planning  Commission  -  ''^ote  on  appeal  from  ....  495 


civil  Servico  under  the  New  Charter  474 

City  Plannins  Camam   records  open  to  public  475 

Contracts,  Library  Trustees  laay  nako,  re: period  of  tirae  484 

Civil  service  under  the  new  Charter  455e 

Certificate  of  labile  Convenience  and  irecescity  nust 

be  obtained  by  operators  of  buses  fron  Dd.  of  3up.  484a 

City  Planning  OOEanission,  appeal  from  zoning  reclass- 
ification effectuated  by  ninety  days  inaction  to 

Board  of  Supervisors  490a 
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Dedioation  -  Effect  of 385 

Dlaiixond  Jubilee  -  Appropriation  for 385-A 


Distribution  of  Printed  Arguments  by  Board  of 

Sur>ervisor8  in  Favor  of  Charter  Amendment 


869 


wL-   .     Delivery  of  Prisoners,  Compensation  to  Sheriff 403-A 

4/7/31  Disposltloa  of  refuse  after  incineration 429 

5/26/31  Direction  signs 455 

6/1/31  Drainage  rights  in  Lomita  Slough 458 


Debtor  of  Welfare  Dept,  by  reason  of  fraudulent  aid 
therefrom 


488 


Duty,  fiill  time  is  not  vital  to  probationary  teacher  ....  491 
Definition  of  Illness , 493 


Discharge  of  Teachers  when  Services  not 

Seeded  -  Substitute  Teachers  defined  504-A 
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Examination  of  Public  Records  ........... 

Expenditures  from  1929  Hospital  Bonds  

Employees  -  Appointment  of  by  Board  of  Supervisors 

Electric  Current  for  Operation  of  Municipal  Railway 
re:  Aircraft  in  -  -  -- 
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Extablishing  a  game  refuge  on  Spring  Valley  Properties 

Expenses  of  Superintendent  of  Schools  and  Deputies  in 
Attending  National  Education  C  onvention  .  . 


Employees  of  Water  Dept,  re:  Citizenship  qualifications  .  .  .  . 

Emergency  Leave  of  absence  -  re  Joseph  J.  Phillips  

Employees  of  S.7.W.  Co,  re  Employment  

Exemption  of  iSBiurch  from  Taxation  -  re  Sunday  Schools 
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Expendit'iores  made  by  Airport  Committee  for  advertising 
held  legal «  .. . 
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Establishment  of  County  tJeil  outside  of  County  of  San 
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-jxtension  of  Market  Street  Railroad  operating  permit, 
re:  Turk  and  Balboa  Streets 
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:;f:'ect  of  Repealed  Code  Sections  made  oart  of  franchise 
reference  to  their  descriptive  numbers , 


Execution  on  Salaries  under  Provisions  of  Section  710 
ofl  the  Code  of  Civil  Procedure 

Qaployees  -  Right  of  Appeal  -  Dlvll  service  Commission 

Evening  Schools  -  Tenure  with  Respect  to  Teachers  of 

Right  of  Municipal  Employee  to  Act  as  School  Teacher 
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Freeholdora*  Election  -  Veto  of  Ordinance  • ,    .       371 
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Pension  Rights  on  'lUlriln/^  Position  of 398 

B^        ForTelted  Ball  -  ^^stom  of  -  re:   Seo«l306  Penal  Code  •   •   •   •   .     403 

%/20/31     Franohise  for  f^rbar^e  disposal....  • 420 

3/5/31       Fire  proteotlou  for  ruile  Field 4^3 

3/2/31        Fund,    Interest  on  Hetch  Hetchy  Bond.. 421-A 

3/14/31     ■R'lre  ^par1aii«it   '^inpl^yeea,   oomnensation  flurin<y  f^l  ckness 425 

S/19/31     Franchise  of  "utter     treet  Isilway  Co.,   surrender  of •  425-A 

5/21/31     fencing  property,   re:   Clarendon  Halfi^its ..453 

I- 
6/4/31       Franchise,   effect  of  repoaleu   code  soctlons  cuade  part  of...     460 

Fraudulent  Aid  from  TJelfare  Department  Hesiilts   in 

Debtor-Creditor  Relation   488 

Full  time  Duty  for  Probationary  Teachers  not  Vital  - 
Certain  Teachers  Attained  Tenure  at  the  end  of 
Two  Years 491 

Funds   -  Geary  Street  I^ailway  Bonds  -  Proceeds  of   Sale  of 
Properties  Purchased  with,    can  be  used  only 
for   purposes  authorized 482 
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Garbage  -  Collection  ->  Permits  for,  eto 566 

Garbage  in  Class  «A"  k   "B"  Buildings 567 

Garage  ovmad  by  Chxiroh,  /vSsessment  of  •....•.•••..   402-A 
Garbage  -  Repeal  of  Ordinance  ••••..........•.   404-1 

Garbage,  Collection  permits  may  be  revoked/ 407 

Garbage  Disposal  ^ranciil^e  Bids... 42q 

Geary  Street  Railway  Bond  Funds  -  Proceeds  of  Sale 
of  Property  Purchased  with  -  can  be  used  only 
for  Purposes  Authorized  .  .  . 
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364 
369 

Hospital  Care  for  Indigents ,^ 

Hetch  Hetchy  Lands  -  Assessment  on .  • 

Holly  Park  -  re:  Use  for  School  Purposes ,  , 
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Permit  under  Ordinance  No. 8803  N.S 

500 

■ 

K... 

■^ 

' 

■  • . 

j 

- 

.    _ 

....                 

,-,..                               ■       ;      - 

, 

- 

..  - 

11 

• 

' 

, 

n       n 

ft       ft 

It            R 

n       tf 

»       tf 

ft       ff 

H          ft 

SUBJECT  i  No.of 

i.  OPINION 

In  re  -  Consideration  by  Board  of  Supervisors  of 

Appeals  from  Action  of  City  Planning  Connlsslon.  .  .  .  340 

^  ^    Spring  Valley  Operating  Ordinances  339 

^  ^    Ordinance  Regulating  Hospital  Associations, etc 345 

^  ^    Use  of  Portion  of  a  Public  Park  as  a 

Site  for  School  Building 346 

„  ^    Reconmendatlon  of  61ty  Engineer  as  to  i; 

Increase  in  price  to  be  paid  for  Electric 
Current  for  the  Operation  of  Ilxinicipal  Railway  ....  350 

^  ^    Establishing  a  Game  Refuge  on  Properties  |i 

Acquired  from  Spring  Valley  V7ater  Company  in  ' 

San  Mateo  County ,  351 

„  ^    Incinerator  Plans,  and  who  shotild  be 

Called  upon  to  Prepare  Same 352 

„  „  Expenses  of  Superintendent  of  Schools  and 
Deputies,  in  Attending  National  Education 
Convention 354 

^  ^    Beconstnction  of  Sidewalks  not  Constructed 

According  to  Specifications 355 

Contract  for  Wiring  Arterial  Stop  Sign 353-A 

Appointment  of  :^eglstrar  of  Voters  • 370 

Permits  for  the  Shipping  or  !, 

Distribution  of  Milk 379 

Number  of  Votes  of  City  Planning  Commission 

Necessary  to  Zone  or  Hezone  property 580-B 

Interpretation  of  Sec. 4,  Ordinance  5561  394 

Employees  of  S.V.W.Co.  whose  Servicd  in  that 

Company  exceeded  one  year  prior  to  3/3/30, etc.  .  •  ,  «  597 

Court  Reporter  in  Municipal  Courts "•"• 

Misrepresentation  made  by  those  Circulating 

Initiatory  Petitions S81-A 

Distribution  of  Printed  Arguments  by  Boerd  of 

Supervisors  in  "avor  of  Charter  Amendraents.  .....   389 
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Indigents  -  Caring  for  Patients 


364 


Issuance  of  Permits  for  Garbage  Colleotions 366 

In  re  -  Permit  for  Maintenance  of  Live  Poultry  Maricet 392 

•*  **  -  Member  of  Fire  Department  Retaining  Pension  |: 

Rights  after  taking  position  of  Fire  Marshall  398 

"  "  -  Repeal  of  Present  Garbage  Ordinance, etc 404-A 

2/2/^1  Incinerator  Franchise,  supervisors  to  take  definite 

I  action A-in 

I  "' 

3/2/31  Interest  on  Hetch  Hetchy  Bond  Fund  Operative  Kund  and 

T?eserve  Fund  Moneys , 421-A 

3/19/31  In  He-Surrender  of  Franchise  of  Sutter  ftreet  Railway  Co 425-A 

4/7/31  Incinerat4|7u,   disposition  of  refuse  after 429 

2/2/31   In  ^e-     Proposed  transfer  of  lot  by  Board  of  Education........  ,413-A, 

4/15/31  "        "     Approval  of  Budget  for  SanfFrancisco    "ater  ->ept.,   etc.  431     ' 

5/12/31  Incinerator  may  be  constructed  from  Tax  'foneys 448 

5/14/31  Interest  on  back  salaries,    re:    School   Teachers 45G 

5/18/31   In  Re-Acceptance  of  bids  for  construction  of  bridge 451 

5/20/31     "     ••  Zoning  by  Board  of   Supervisors   independent  of  City  I 

Planning  Commission. 452 

5/20/31  Ice  Manufacture  in  a  Conmiercial  District .,  452-A 

6/3/3L      In  Re-Construction  of  Hetch  Hetchy  Pipe  Line  over  Altamount 

Pass,  etc 459 

6/6/pl        Issuance  of  permits  to  money  lenders. 461 

6/11/31  In  Re-Payment  of  salary  of  P.  G.  Briggaerts,  etc 462 

6/25/31  "  "  Protest  to  payment  of  salary  to  City  Engineer 

0»Shaughnessy , 457 

,  Illness  Defined  


i 

" 

- 

J 

- 

1 

^ 

't 

,  1 

- 

.  J 

■ 

1 



i 

SUBJECT 


Inspection  cf  Public  Records 
Open  to  Public  ,  . 


►_.*_- •_-«.._-«^..«.  .»  __» 


475 


fe 


In  re:  Right  of  Board  of  Supervisors  to  make 
Appropriation  for  the  1928  Eetch 
Hetcij^  Bond  Fund,  etc 
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In  re:  Transfer  to  General  Fund  of  Moneys  re  

lfaaen*s   Jail  Fund 481 


In  re;  Purchase  or  Patented  Articles  by  the 

City  and  County  •  •  .  ,  ,  »  •  •  .  • 482 


In  re:  Salaries  of  Clerks,  etc.  Municipal  Court  ....,- 
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Insurance  of  Indemnity  must  be  placed  by   

Operators  of  Jitney  and  other  Buses  with  ~ 
Board  of  Police  Commissioners  .  ,  ,  ,  .   .^- 


Inaotion  of  Planning  Commission  -  Appeal  to  Board  of 

Supervisors. froDLrezoaiageffectiiated  thereby. 


Illness  -  Salary  of  a  Teacher  absent  therefor 
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Land  Assessments 337-j 

Laundries,  re;  Ordinance  Requiring  Permits 

j           as  pre-requisite  for  operating  342 

Lighting  Standards  -  Bid  for 348 

Leave  of  Absence  of  Sealer  of 

Weights  and  Measures  •.••••»•...  361 

I  License  Tax  -  re:  California  Automobile 

Association  Tow-cars  ►••  354-i 

Legality  of  Grand  Jury  Subpoenas  to  member  of 

Board  of  Supervisors 575 

Leasing  of  School  lots 391 

License  Tax  on  Public  Garages 405 

1/9/31  Liahillty  of  Market  Street  Railroad  Co,  re:  improvement  of 

street,  etc 406 

l/pi/31  Legality  of  Airport  Committee  expenditures  for  advertising...  410 

1/30/31  Leasing  of  City  property 411 

4/6/31  Liability  of  City  in  transporting  payrolls 428 

4/29;/31  Leete,  James  G, ;  court  reporter  re 441 

5/1/31  Licenses  and  Permits  for  Honey  Lenders.. 444 

6/1/31  Lomita  Slough,  drainage  rights..., 458 

Library  Trustees  may  make  Contract  Lasting  Several  Years  .  .  ,  484 

Laundjy, Bd,  of  Sup.  power  to  grant  permit  for  j  471. 

Leasehold  interest  considered  real  estate  476 

Library  Trustees  may  make  contract  lasting  several  years  4841 

License  tax,  only  one  needed  for  any  ntanber  of  places  of 

business  4901) 
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Laundry  •  -ower  of  Board  of  Supervisors 

to  Grant  Permit  for  •• 471 

L«6B«hold  Intereat  Coneidorod  '^•al  eetete 4^6 

Library  Trustees  i&ay  nake  Cotraot  lasting 

odvoral  Tears 4d4 

Licanee  Tax  -  Only  one  needed  for  number 

of  "'lacoe  of  iluslnoss  ••.....,•..       490-B 
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Member, Board  of  Sduoation  Holding  Position 

also  in  School  Department   •.•••••    338 

ISombersConstltutlnpj  Quorum       •..•..,,, 357 

Modal  Funds ••,. 353 

MoKlnley  Orphanage  may  Receive  Refund  for  Erroneously  and 
Illegally  collected  Tax  s  during  Flscsl   "'"aar 
1929-1930,   etc . 374 

Municipal  Courts  -  ''nyinr  of  "^^eos   to 

Phcjftographic  Stenographers ••••     378 

Milk  -  Permits  for  shipping, etc 379 

MAiBhers  of  the  Fire  Department  "Jetainlg  Pension 
i  Rights  on  taklnp;  Position  of  Fire  r'arshall 398 

Municipal  Courts,   in  re  -   ::ourt  Reporter  for   . ,       39^ 

,/9/31       Market  3treat rRailway  Co,»s  Liability  re:    iraprovenent  of 

space  for   trackage 406 


3/5/31       L'ills  Field,   fire  protection  for 423 

3/31/31     Meaning  of  words  "nanagad*'  and   '♦controlled'  with  reference 

to  coMeotion  of  taxes........ 4JJ7 

4/6/31       "arket     treat  Hallway  Co,»s  applicntion  for  permit   to 

extend  railvray   liconse,   etc • • 430 

4/27/31     :.:arkv2t      treat   '-.ailway  Co.   permit   for  line  on  Turk     treet..   440 

5/1/Zl       '.'oney  lenders,   licenses  end   nermits  for 444 

5/29/31     Market  Ctreet  Railway  Co.   operating    sennit,   extension  of 

re:   Turk  and  3alboa    ^treets 457 

6/6/31       Moneylenders,    issuance  of  permits  to 4$1 

launi'cipal  Court  -  Salaries  of  Judges 486 

Moneys     Derived,  from  the   3  ale  of  Property  inirchased 
out  of  Geary  Street  Railway  Bond  7und  can  be  use 
only  for  Iiirposes  Authorized  492 


Milk  and   Bread  cannot  be  Supplied  Gratis  j\ 

'    by  Board,  pf  Sduc,^tioh.  to  Children   .    .  .    •  .    •    504 
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Municipal  Clerks  -  Salaries  of 483 


Municipal  Employees*  Hicrht  to 

act  as  School  Teacher 496 
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JgiiiJk 


Notation  on  Bid  Independently  of 

Bid  Itself  does  not  Void  Bid V^i"* 


4/29/31  Non-civil  service  police  reporter  rights,  how  neamirod, 
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■~8wr 


re:  Leets 


5/12/31  Notices  re:  Application  for  chanp;9s  in  zoning«T»«»*«»»«,» 


441 


449 


--S/28/31      Mecessity  of  actlnp  upon   'Resolution  34452,   Board  of 


^Supervisors  voting  a  censure  xupon  the  City  2n*;iaeer  456.. 


2/27/31  New  Charter,  Clvii ^©rrloe  und«r 
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_OPINI0N 


ordinance  -  in  re  :  Spring  Valley  Operating 
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Permits  as  prerequisite  for 
Operating  Laundries  .  •  •  • 


Regelating  Hospital  Associations  .  .  ,  -.^  -  ^»45 


5/5/31          One  year  rule  of   set-backs  does   not   include  Oily 
Planning  Comuission  s cting  on  Itsmotion 


342 


.^445 


6/25/31   O'Shaughnessy,  in  re:  protest  of  payment  of  salary. ,,   467 

Ordinance  to  Hezone  after  Unfavorable  Report      n- - 

by  City  Planning  Commission  .........  -.~i-!i-487 


Ordinance  ?To,8803  {??.S.)  la  a  Police  Regulation 
Applicable  to  all  Hospitals  r.pereting  in 
San  Francisco,  whether  Public  Corporation 
or  otherwise  ...,..».   .>«..#... 


Ordinance  for  Prevailing  Rate  of  ^age 
Applicable  to  Chairs  urebased  for  the 
Board  of  rMucation 
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No.  of 

OPINION 


-  I  Public  Reoords 337 

Public  Parks  -  Use  for  Site  for  School  Buildings 
Principals  -  Appointment  of  


Personal  Property  -  Assessment  and  Tax  of  tinder 
Control  of  Water  Department  .  .  .  , 


Procedure  for  -  in  re-  District  S.F.  for 

Representative  in  Conf^ress  .  . 


359 


362 


Permits  for  Garbage  Collection  •*...( 
Phillips,  Joseph  J.  -  re  Leave  of  Absence 


^66- 


Payment  of  fees,  etc.  to  Photographic  Stenographers  in 
Criminal  Division  of .Municipal. Courts  •  . 


Permits  for  the  Shipping  of  Milk 


Petitions,  re:  Misrepresentations  made  by  those 
Circulating  Initiatory  ....... 


STSL 


578- 


Permit  for  Maintenance  of  i-ive  Poultry  Market  ._..*_..*._*_..__*.  . 
Personal  Property  -  Assessment  of  Escaped  


Payment  of  Salary  to  J.  H.  Zemansky  ,etc.   '.  ■  .  " 

-^ ^«-  Sec. £4, Ordinance  #5561  .'....,, 


Parochial  Schools  may  hold  Continuation  Education 
Classes  on  Saturday*  s 


381 -A 


S92*J 


Public  Library  Trustees  -  Transfer  of  School   

Lots  by  Board  of  Supervisors  .  .  .-*—.- 

Public  Garages  -  License  Tax  on  ...  .  »V.7~. 


1/10/31  Permits  for  garbage  collection  Biay  be  revoked .«•♦;  407-- 


JSS^ 


499- 


40S 


1/21/31     Phelan's  beq\iest   to  Playground  Commission,    re,   Purchase 


of  China  Gove, 


— |l/2l/31     Police  lepr^rtment,   re:   abandoned  automobile  on  publio_- 
streets 


4QSL 


4C»L 
411 


—1/30/31  Property,  leasing  of  city , 

—  1/30/31  Pension  of  Officer  Young  payable  to  widow's  estate i-412.- 
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SUBJECT 
2/2/31 

■8/6/31 
"8/13/31 
2/18/31 
8/18/31 

4/16/31 
4/17/31 

4/20/31 
-t/23/31 

4/27/31 
4/27/31 


No 
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Opinion 


Proposed  incineration  franchise  cannot  be  tested  with- 
out definite  action  by  "'upervisora 413 

Premium  on  sale  of  bonds/ ••  •  •  >  CL5^ 

Protests  on  assessments,  in  re:  County  Assessor 417 

Prevailing  rate  of  wages  in  city  construction 418 

Printing,  cost  of,  re:  arg\aments 419 


Payment  of  claims  of  'R,  U,  Taylor.,.* 


.•_!-•-••-«  «-».A  •  J.  J  JU.  e.CJt  B  JL 
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Procedure  of  pajnnent  of  taxes,   etc.   under  projbest  proper  433 

Property  of  Telephone   Co.  held  in  abeyance,   re:    taxation 

of 434 

Parks  &  Squares  Bond  Fund,  re:  rehabilitation  of  horse   !  J~l__ 

track  in  Golden  Gate  "^ark 436 


Police  killing  innocent  person,  re:  compensation  re- 
la  ti ve  to , 


439 


4/29/31 

4/30/31 

:^/i/3i 

~i/6/3l 
6/11/31 

Ji/22/31 
-n/23/31 

ji/26/3i 


Permit  for  extension  of  railway  line  on  Turk  Street,    to 

Market  S  treet   Ra ilway  Company ,1     440 

Police  Cou*t  reporter,   non-civil   service,   Re:   J.   L,.  Leets  ,441. 


H 


Puklic  Park  &  Squares,  bond  fund  cannot  be  used  for 

purposes  other  than  provided  in  ordinance 443 


Permits  for  money  lenders,  .•••.•••••.••••••.•.•• 444 

Per ai  ts  to  Money  lenders 461 

Payment  of  salaf3i^tb"p7~G.~iBriggaorts,  Plant  Electrician 

at  Civic  Auditorium 462 

Probation  Department  (Juvenile)  under  Mew  Charter 464 

Printing  contract,  awarding  of • 465 
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Probationary  teacher,  necessary  action  by  Board  of 

Education,  469 
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Permit  for  Latmdry,  re: 

Power  of  Board  of  Supervisors 471 

Paying  of  Teachers*  salaries, 

Method  of ,,   472 

Probationary  period  ends  at  tTiro  or  three 

Years  -  re:   Teacjiers       473 

Pipe  Line  -  Be:  Appropriation  for 

Hetoh  Hetchy 479 

Patented  Articles  -  Purchase  of  482 

Property  Owners  affected  may  appeal  to 
Board  of  S  inervisors  .from 
Zoning  Reclassification  effectuated 
by  90  Days  Inaction  of  City  Planning 
Commission 490-A 

Permit  -  Only  one  needed  for  any  number 

of  Places  of  Business  ....,,.,   490-B 

Pipe  Line  -  Bids  for  Altamount  Pass 

may  be  received 498 


J 


Probationary  Teachers  -  Full  time 

Duty  not  vital 491 

Properties  Purchased  out  of  aeary  St.Ry.Bond  Funds- 
Proceeds  of  Sale  can  be  used  only 
for  Purposes  Authorized  492 

Proceeds  of  oale  of  Properties  Purchased 

with  Geary  Street  Py.Bond  Funds  can  be 

used  only  for  Purposes  Authorized 492 

Public  Hospitals  must  '•et  Parslt  under 

Ordinance  uo«d80S  VWr) 500 


Provalllnp  '^te  of  "age  Ordinance  Is 
Applicable  to  Gboirs  ""urchosod 
for  f^ard  of  Education 502 
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Quorum  -  re:  City  Planning  Commission -m—w-w—^~m—-r--9^-  357 
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No.  of 
-Opinion 


Right  of  Members  of  Board  of  Education  to 

Continue  to  Hold  Position  in  School  DepartmeulL^--.- 


Right  of  Board  of  Education  to  withhold  Permanent 
Classification  Eeoause  of  Redidence,etc._. 


Residence  of  School  Teachers  •_  *.. 


Rooommendation  of  City  Engineer  as  to-  Increase  In 
Price  to  be  paid  for  SleclW'?^  Current 


!'or  the  Operation  of  the  Municipal  Railway  .  ,  .  , 


Right  to  Divert  Water  under  Control  of  Water  Department  .  ,  .  , 

i!  Report  on  Procedure  for  re-districting  San  Froncisco  

For  proper  Representation  in  Conp-ress  .  .  ..,,,, 


Besristrar  of  Voters,    in  re: 


Refund  of  Taxes  to  LicKinley  Orphanage  .  .  ,  .  ,  ,  ,  , 
Relocating  ;Vater  Mains  in  South  San  Praneisco  >  .  ^  . 
Remain  street  -  status  of — 


Right  of  Damages  of  Jacks  &  Irvine. Inc. 


For  Breach  of  Contract    .    .    .    .  \  ^_ 

Restoring  Land  of  School  Department,   due  to 
Excavation,   etc   


Return  of  Forfeited  Bail  under  Sec. 1301  P.C, 
-Repeal  of  Garbage  Ordinence  ..«..«,., 
Rolph*s  Successor  -  As  LTayor   .    ,    ^    ^'\        


L/lO/31     Revocation  of  garbage   collection  r)ermits. 


L/18/31     Rate  of  wafres   in  city   contracts.. .  .•»r. 


fc/8/31        Railway  permits  application  by ^Market  Street  Railway 
Coiapany  for    extension  of  license 

iS/£/31        Resolutions  of  Board  of  Supervisors  do  not   require 
signature  of  rfeyor.eT 


-t/-l/31     Resolution    /35,847    (New   Series)    sustaining  appeal    of 
property  owners ,    etc ,.^,^,_^^, 
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SUBJECT 
4/23/31 

5/5/31 

5/21/31 

5/19/31 

5/28/31 


- — ,...  ^. — — = — — — !lo*ot  OplBicm 

Rehabilitation  of  tracks  in  Solden  (Tate  Park 436 

Rule  of  set- Backs,  City  Planning  Commission 445 

Rule  of  fonoinp  T)roi>erty  to  prevent  damage.*,. ••••••••  453 


Recovery  of  dead  bodies  by  Coroner., 


Resolutions,  re:  Board  of  Supervisors  voting  a  censure 

upon  City  3n^ineer 456 


6/18/31   Reconsideration,  Power  of  City  Planning  CosBaission...,  463 

Rezoning  by  Ordinance,  after  ubfavorable 
Report  By  City  Planning  Conmission  , 


Recipient  of  Fraudulent  Aid  from  ''/elfare  — 
Department  becomes  debtor  thereof—*—^ 


-•5 — »^ r- 


Rig^it  of  iliens  to  Work. 


Jk • a ■.- 


Railway  Bond  Funds,  Geary  Street  -  Proceeds  of  sale^— 
of  Properties  Purchased  with  can  be  used 
only  for  Purposes  Outlined * -,. 


7/9/31 
7/13/31 


488- 


48a- 


A9Z 


6/29/31         Roiaeo  Flats,  taxation >  , 


«  » * •- 
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Beoords  Opem  to  Inspection 


HoiO,  Estate,  Leasehold  Interest  Considered  .  «>. 
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SPRING  Valley  Operating  Ordinances  

School  Building  -  Use  of  Portion  of  Public  Park  for 

Specifications  for  Lighting  Standards  and 

Advertising  for  Bids  therefor  


S.  F.  Water  Dept.  Properties  -  Assessment  and  Tax  of 
Sidewalks  -  Construction  of •••   ...< 


339 

346 

348 

352 


-^fS55 


._  JSalary  of  Principal  Transferred  to  Lower  Class 

School  cannot  be  Reduced  .during  School .Year  356 

.Sealer  of  Weights  and  Measures  -  Leave  of  Abesnce  of  ....  .  861 


Special  Assessment  on  S.F. Water  Dept.  properties 


363 


Salary  of  Teacher, et  al.  Placed  in  Higher  Position  365 


Salary  of  Principal  Transferred  to  School  of  same  Class, etc...  373 

Subpoenas,  Legality  of  -  re:  Grand  Jxiry  and 

Board  of  Guoervisors  •..•.•••...  375 


Salary  Payments  to  School  Teachers 


Wl 


St.  Ignatius  Jubilee  -  Appropriation  for  385A 


Status  of  Remain  Street  .....  

School  Lots  -  Leasing  of  ...  .  »  ,..  _w, 

Schools-  Parochial  -  Continuation  Classes  on  Saturdays  .  *- 
Spring  Valley  Water  Co.  -  Employees  of  .  .  m-^-m-  ..... 


390 
391. 

396 
397 


Sacramento-Powell  Co.  Tax  of  real  property  leases  .......  4024^^4-^- 

Sunday  School  Bldg  -  Taxation  of 404 


Sheriff  Compensation  for  Delivery  of  Prisoner 


403-. 


t 


Successor  to  Hon.  James  Rolph,Jr.,  as  Mayor 404-B 
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5/8/31 

--|45/14/31 
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Opinion  = 


3ens4<ter  Phelan's  bequest  to  Playi^round  Coaimltteo,   re: 

China   Cove .;  408 


Streets,  abondoned  automobiles  on 

vSupervlsors,   re:    incineration  franchise, 

Sale,   premium  on  sale  of  bonds 

r.pecial  election  for  charter  asendments, 
Supsrvisors,   cost  of  printinf?  argxBttents, 


Suporvlsora,  irer  laatllitg  «3pies  of  proposed  charter  to 
electors.. ••.•••«... ...•.•.•••..•..  ..«< 


Site,   Purchase  of  County  Jail,i-<«-ry^r*irs-*-«v-»-.--i-ir«»Tn»»-5-»-»-il 


SickneSvS,   compensation  during,   re:   Fire  lapartainet 
emoloyees. •.•...•.••.•.. •.••...••••• 


409- 

43A- 
419 

481 
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Surrendor  of   franchise,   Sutter  Street  T^allway  Co......     425-tA 


San  Fi^ncisco     "ater  Dept.,   approval  of   budf^et  for..«i 


Spring  Valley  '"ater  Coapany,  re:  civil  seryice  status  - 

of    ThOB.    Trant#-*-«-»^Tr»v-««-|r<rT»'*  *»sr»Tr«-»»»-*»Tr»ir»»'»-»w»-«~-t-444- 


4S1 


School  teachers  are  not  entitled  to  interest  on  back 

salaries.  •  •••i>~<nr»v-«irinr« «•••-«•  •  f«*'»*»t*~m^v*''r»-»-m-m*'w- 


Slgns,  direction. 


Salary  of  P.  G,  Bri{?f^aerts ,  Plant  electrician  ct 
Audi^&Fiuavw^*^^  •^^^r«« 


4/85/31   Secretary  of  Board  of  Public  orks,  under  civil  servlc«([  46& 

Salaries  of  Judges  of  I'unicipal  ®«^''^ifei *  -e -j  48&- 

Sale  of  Properties  Purchased  out  of  Geary  Street 
Bailwqy  Bond  7unds  -  Proceeds  can  be  used 
only  for  purposes  authorized  .  .  .  ---— ^— ^— ^'  ^ 


4S& 
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Substitute  Teacher  may  be  Probationer 


492 

I  JtOA 


1 


:zt-l- 


I: 


Salaries  -  Method  of  payment  of  Teachers  472 

Salaries  -  :::xemptlon8  under  Sec, 710  CO.'' 477 

Salaries  of  "unlcipal  Clerks, etc  433 

Sec.ei,0rd.51b2  (II. n.)  as  anended 
Neceseltp.tes  the  nrocurenent  of 
only  one  peirolt  and  the  Payrient 
or  one  license  tax  for  the  conduct 
of  one  or  more  places  of  business 490-B 

school  Teacher  -  Hifht  of  "unlcipal 

Employee  to  act  as 495 

Salary  of  Teacher  absent  for  Illness  497 


school  Department  -   ftcooptonoe  of  nids  for 

"Chairs  etc. 400 


Salary  of  clerk  •stenogrnDhera  in 

Civil  ^ervloe  CooalsBlon •      501 

Supply  pre t la  of  -"'lllc  and  Thread  to 
cnildren  by  'oard  of  rCduoatlon 
la  111<3(^1 504 

Services  of  Toaohers  not    leeded- 

Aut'iorl:'.lnr  '"'lechar^'o 504*a 

Substitute  Teachers  defined  ,  504-A 


Substitute  Teachers  in  Temporary  or 

Emergency  Classes  505 


T. 


SUBJECT, 


No.  of 

OPINION 


' ,  TiS^chers-  Board  of  3duoation  shall  appoint 
"^"Taxation  of  S.F. Water  D^pt.  Properties  .  . 


349 
353 


teachers  -  Appointment  of 359 

Taxation  of  Personal  Property  under  Control  of  Water  Dept,  .  ,  .  360 

Teacher  -  Salary  of  -  Higher  Position, etc  ....  ._._^  .♦-  *  .  .  365 

Tax  Refund  to  MoKinley  Orphanage  .........  374 


^X5 


Teachers  -  Salary  Payment  to 
Tax  Rate,  1930-1931  


381 

384 


Taxation  of  Real  Property  Leased  to  Publi* 

Utility  for  Operative  Purposes •  •  •  n  386 


I  Transfer  by  Board  of  supervisors  of  unused  School 
T '         Lot  to  Public  Library  Trustees  .  .  .  . 


400 


± 


Taxation  of  Real  Property  -  Lease4  to  

Sacramento-Powell  Company »  «  ,  »  .  ,   402 


Taxation  of  Buildings  used  Exclusively  es 
Sunday  School  


W^- 


Tax  of  Public   Garages    .    .    ,__.    ....♦.» 405   . 

2/2/31          Transfer  of  lot  by  Board  of  Education 413-A 

4/16/31       Taylor.    R.   \7. ,   Painaont  of  Claim. ...*»♦..*♦♦«♦.... 


4/17/31       Taxes,    pajnuent  of,   under  pro  test. proper,,  proceedure. . .   433 

4/20/31        Taxation  of  property  of  Telephone   Go.    held   in  abeyance  434 

4/24/31       Taxation  of  Business   of   Baying  Autonobile  Installment 

Contracts.  . 437 


4/27/31       Turk  Street   extensionijii  Market  Gtreet   Raii\7ay, 


5/8/31          Trant,    Tliomas;    Civil  Service  standing  with  3pring 
Yalley  later  Company 


5/22/31       Tax  nioneys,    re:    Construction  of  Incinerator, 


440 
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448 
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Ho^iof  opinlA 
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Teachers  are  not  entitled  to  interest  on  baek  salaries  .    . 

Turk  Street,  etc.  extension  of  the  Jviarket  street 

Railway  Operating  Permit   ..••••••    «#♦■•. 


450 


Teachers-  Full  Tiffie-n&t-7lt«d   to  Probatlonery  Teactiers  ^r^^==5= 
Teaohers  attain  Tenure  ^f^ter  Two  Years   .... 


457 


491 


Teacher  Classified  as  Substitute 
May  be  Probationer  *  »  » 


Taxation-  Romeo  Flats .  ,  .  .  ^  ,  .  470 

Teachers'  Salaries  -  Method  of  Paym^it— »— • — .*»■•>«. — m    •I  478 


Teachers  -  Termination  of  Probationary  period 


Teachers  of  Evening  Schools,  Tenure 


re:  Teachers  ^<8i^  Pi^t  of  Municipal 
Employees  to  act  as  


Teachers  Salary  when  absent  because  of  Illness 


Teachers  Tenure  under  1931  Charter 


-• s s 1 a • s c ( : c i «l_ 


Teachers  may  be  discharged  when  Services 
not  Needed 


—  Substitute  Teachers  defined  -, — . — ,- 


-• a r- 


496- 
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Teachers,  Substitute  defined 


504-A 


Teachers,   Substitute  in  Temporary  or  Smergency  Classes 
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SUBJECT 
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Validity  of  Ordinance  Requiring  Permits  as  a 
Pre-re.":  aisite  to  peiTnitting  Existing-- 


Laundries  to  Operate  ..,.•,,  .  ,  > 


^348- 


j Veto  of  Ordinance  calling  Feeholders  Election 


371 


Validity  of  an  Appeal  from  a  "Resolution  of  the 
City  Planning  Commission, etc    


-388- 


Votes  of  City  Planning  Commission  necessary  to  - 
Zone  or  re-zone  Property  ....»«.. 


•    •    •    • 


^8e=.B — 


Vote  of    -oard  of   ^(jucation  necessary  for  action     re; 
Probationary  Teacher   ..__..    ._,_»    .    .\    . 


469 


Vote  on  Appeal  from  Cil&y  Planning  Commission 


495 
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SUBJEECT 


No.  of 

Opinion 
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flJATEHi  DEPARTMENT  -  Assessment  and  Tax  of 

Personal  Property  under 
control  of 


WATER  DEPART^iENT  -  ©aployees  re:    Citizenship 
Qualification 


WATER  DEPARTM3JT  -     Re:   Compensation  Clerks   .    .    .    .^ 
Watw  Bills 


-*    Board  of  Health  ...   •  "i-^~i""7-."7-~T"V  580" 


WATH?  DEPARTI^ENT  -  Compensation  due  non-civil 


Service  Baployeee  .   .  ,   .  .  _.  ^^.^.^._^^. 


WAGES 


In  City  Contracts  ~i~i"V 
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8R3i 
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WATBR  DEPARTMENT  -  Approval  of  B^dgat  fpr  . 


-^WELFARE  DEPART? ISNT  -  Fraudulent  Aid  from  makes 


Recipient  Department  a  Debtor 


WORK  -  Aliens  Right  to  .- 
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Jan.  2nd,  1930, 


SUBJECT:     Aco«ptance  of  Bide  where  Proposal 
calls  for  l>isoo\mt  in  per  cent, 
and  Bidder  submits  Llsoount  In 
Dollars  or  C§nt8. 


Dear  sir: 


I  am  In  receipt  of  your  favor  of  December  27tJi,  in 
which  you  state  that  the  city  has  called  for  bids  on  fresh  eggs 
to  be  delivered  as  ordered  diiring  a  six  months'  term.  Your 
specifications  provide  that  bidders  should  offer  to  furnish  the 
eggs  at  government  prices  on  day  of  delivery,  less  a  discount. 
In  other  words,  the  price  of  the  eggs  is  to  be  fixed  by  the 
United  States  Government  quotations  on  day  of  delivery,  and  the 
competition  between  bidders  is  as  to  v/hioh  one  shall  allow  the 
highest  discount  on  the  government  prices.  You  further  state 
that  among  the  bids  which  you  have  received  is  one  bid  that 
offers  to  furnish  the  eggs  at  government  prices  less  a  discount 
of  six  per  cent,  while  another  bidder  offers  them  at  government 
prices  less  a  discount  of  two  and  three -o^uarters  cents  per 
dozen.  Your  question  practically  is,  can  you  give  consideration 
to  the  bid  based  on  the  two  and  three -q.U£i,rters  cents  discount. 

OPIHIOH. 


Authority  is  not  necessary  to  sustain  the  proposition 
that  unless  some  potent  reason  exists  for  rejecting  the  low  bid, 
it  is  incumbent  upon  a  municipal  official  who  advertises  for  bids 
for  supplies  or  services,  to  aceept  the  lowest  bid  which  he  receives. 
In  the  instant  case  you  were  practically  asking  bidders  to  bid  on 
discount,  and  the  one  who  offered  the  largest  discount  would  be  the 
lowest  bidder.  Your  proposals  called  for  this  discount  to  be  sub- 
mitted in  the  terms  of  per  cent,  and  a  bidder  who  submits  his  dis- 
count in  any  other  terms  is  not  complying  with  your  specifications. 
This  is  particularly  true  where  the  price  of  the  commodity  is  not 
included  in  the  bid.  If  it  were,  it  would  be  T)ossible  for  you  to 
determine  as  to  v/hether  a  discount  submitted  on  a  percentage  basis 
was  more  or  less  than  a  discount  submitted  in  dollars  and  cents. 
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There  is  a  mazim  of  law,  "That  is  certain  which  may 
be  made  certain".  This  maxim  would  be  applicable  in  the  instant 
case  if  the  price  of  the  commoditjr  was  fixed,  but  as  prices  of 
the  partioTolar  commodity  in  ciuestioa  are  to  be  fixed  by  an 
agency  other  than  the  city  or  the  bidder,  the  maxia  is  not 
applicable*  j-.   discount  of  two  and  three -q^uarters  cents  on  each 
dozen  might  be  more  or  it  might  be  less  than  a  discount  of  six 
per  cent  of  the  cost  of  the  dozen.   ..hether  it  would  be  more  or 
less  would  depend  entirely  on  the  price  which  the  United  ;;tates 
Government  fixes  for  the  particular  commodity  in  question,  but  as 
you  cannot  ascertain  at  the  present  time  that  the  discount  of 
two  and  three-quarters  cents  is  less  than  a  discount  of  six  per 
cent  of  the  purchase  price,  you  are  not  justified  in  saying  that 
the  bidder  who  has  submitted  his  bid  in  this  form  is  the  lowest 
bidder. 

In  view  of  the  foregoing,  I  am  of  the  opinion  that 
the  bid  submitting  the  discount  in   dollars  and  cents  cannot  be 
considered,  and  you  must  accept  the  lov/est  bid  made  In 
accordance  with  your  specif loations,  unless  you  see  fit,  under 
the  authority  reserved  in  your  specifications,  to  reject  any  and 
all  bids  and  again  advertise  for  proposals. 


Sincerely  yoxirs. 


CITY  ^TTOEirEY. 


To  the  imrohaser  of  Supplies. 
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Jan.  Srd,  1930. 


SUBJECT:   Sxamination  of  Public  Recor&B. 


jjjc. 


Db&t   Sir: 


RECU2ST. 


"The  lest  session  of  the  Legislature  amended  certain 
sections  of  the  Political  Code  relating  to  personal  property 
statements  filed  with  the  Assessor. 

Your  attention  is  directed  to  Section  3629  of  the 
Political  Code,  as  revised  and  amended,  with  particular  reference 
to  the  last  sentence  appearing  in  Subdivision  7  of  that  section. 
The  sentence  in  question  is  quoted  herewith: 

'All  information  required  or  furnished  on  a  statement 
required  as  provided  by  this  section  shall  be  held  secret  by  the 
Assessor,  and  such  statement  shall  not  constitute  a  public 
document  or  be  open  to  public  inspection.' 


First: 


Second: 


Third: 


Your  opinion  is  aslced  upon  the  following  points: 

Does  this  exclusion  as  a  public  document  cover 
personal  property  statements  filed  prior  to  the 
enactment  of  this  legislation? 

In  view  of  the  provisions  of  Section  13,  .jpticle 

XVI  of  the  Charter,  which  section  provides  that  all 
books  and  records  shall  be  open  to  the  inspection  of 
any  citizen,  what  shoiad  be  the  attitude  of  the 
Assessor,  and  of  his  deputies,  in  the  event  that 
citizens  demand  the  rights  of  inspection  guaranteed 
them  in  the  Charter? 

From  time  to  time  the  ;.ssessor,  Jind/or  his  deputies, 
are  ordered  by  the  court  to  bring  before  the  court  all 
documents  and  data  relating  to  the  taxable  property 
owned  by  an  individual.   In  view  of  the  ijro visions  of 
Section  3629,  what  should  be  the  attitude  of  the 
Assessor,  and/or  his  deouties  when  thus  ordered  by 
tb»   court?" 


(3) 


N    CT> 


.ofiex  .b-i^  ... 


,Bh-tooe-i  OJtXdxf*!  "io  ao i:t jmlmuxS      rTDtnaUg 


'.lie.  natC 


.tiwe^dii  J)f»^oi;f9  el  aQitnuBp  nt  •oiie^xxes  dxlT 


IIA' 


rilni.i-.       .y.r    ,  r.  Moo"    "?  >'    TTfo  ^alvoiq;    f^-'^    "j'^i   wsiv    itT       ',bao06Z 

I..  .   ,n©ii 

^0    i...  _  -e    3D    Ci   ,  _    -, 


£. 


■-17  ^rt  t?-  " 

opinion. 


Seotion  13,  ilrtiole  IVI  of  the  San  Franclsoo  Charter, 
provides  that  all  books  and  records  of  every  of  floe  and  depart- 
ment shall  be  open  to  the  inspection  of  any  citizen  at  any  time 
during  business  hours.   Section  3629  of  the  Political  Code,  as 
amended  in  1929,  Is  apparently  directly  contrary  to  the  provisions 
of  the  San  Francisco  Charter  with  regard  to  information  required 
or  furnished  upon  an  /issessor's  statement  of  property  owned,   in 
view  of  the  fact  that  there  is  a  conflict  between  the  charter 
provision  and  the  State  law,  it  is  therefore  necessary  to 
determine  which  of  these  statutes  prevails. 

In  SX  PARiPJS  3FCAU1I,  141  Cal.  204,  tuid  in  TRiiBILCOi  vs. 
CITY  0?  SACRAilSijITO,  266  ?ao.  1016,  it  was  held  that  the  power  to 
assess  and  collect  taxes  v/ae  u  municipal  affair.   In  view  of  the 
fact  thf't  it  is  a  municipal  affair,  the  charter  provision  governs, 
I  am  thsrefore  of  the  opinion  that  statements  of  property  as 
aforesaid  are  open  to  inspeetion. 

It  necessarily  follows  that  whenever  a  subpoena  is  directed 
to  the  Assessor,  or  ono  of  his  deputies,  tjad  it  is  ordered  by  the 
subpoena  that  records  of  tlie  j^ssessor's  office  be  brought  into 
court,  this  be  done  with  dispatch. 

See  Section  1985,  CC.P. 


Respectfully, 


CITY  ATT0RU2Y. 


To  the  JiBsessor, 
(3) 
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OWiO^  January  3,1930. 

;  UBJ7.CT:     Li.nd  Formerly  ^^art  of  iiuston  ._, 

Str««t,   nor  in     Msnopcriojn  of          '^'^  aff irsr tire,    uut 

A.  3-arocoe.  iavi£               \o  jpurt  .ateid  la 

of  ofiloiai  r^ap       .  ..0    vesl  Gnat  Ion  -   Olty  and 

by  Assessor;  Chango  in  wwnershlp  ^ooka  into  »fhi«h 

Of  Heal  Property  durin^'3  Year  •^"*  purposes.   It 

Prseludss  JouDlo  -Assessinent  Assessor  am 
for  Sseapo  of  AssessF.ent  • 

ii>,^  •:->rcr:^''rr«?  *">:  .'5D-1   Into  an  orfloiallv 

'saop     i  r: 

Your  coranuniootlon  of   the  fourth  instant,   concerning  the 
real  property  situated  at    Huston   itrcet  rnJ  Colunhus  .  venue,  is 
bofops  lae  for  an  Oj  Inion. 

You  relate  yoor  problem  to  this  effect  that  one  A.  I^rocoa, 

in  o),  ,  ii     ersons     ult,   obtained,  a    jucl.jiont  on  I'arch  ^^1,1022,    ..Lich 

deoroed  to  hln  ownership  of  certain  reel  property  at  th^3   Intorseotion 

of  the  3  0uthT?esterly  line  of    '  ^^-—^lia  avenue  with  tho  northerly  line 

ofH^stdrit'^  ":treet,  end  whlbh   .  t   lnclude-1  a  parcel  of  land. 

Irregularly   shaped,  ^ineasurlnc  ^o  x  -jQ^Ali  x  32.0-3/3  x  109  feet, 

extended  into    Htisto'B  -treat,  and  connected  to  and  forialn^^  a  portion 

of  the  land  described  by  netos  end  bounds  in  the   said  deoreo. 

ar 

rhe  facts  continue  with  the  utntenent  '*that  tho  portion  olf^* 
the  pnbllo  street  thus  ao<iuire<1  by  tho  plaintiff  l^roooa,  has  uerer  ., 
been  assessetS  and     he  foret;oing  facts  cano  to  the  attention  of  tho 
Assessor's  office  during  tho  past  few  days  when  the  Union  Cil 
Oonrpany  of  Cr-iifomla  acquired  tho  property  by  purchase  froin  the 
aforesaid  Laroooa.** 

Two  inquiries  are  preferred  by  you,  nenely: 

"1.     Can  the  Assessor  designate  the  portion  of  the 
public   street  abore   referred  to,  as  Lot  Sl-A  and 
assess  it  to  the  owier  of  rooord  as  of  the  first 
Londay  in  J/aroh,1930? 

&•     Does  oection  3649  of   tho   rolltloal  Uode  bar 
the  .assessor  from  assessing  tho  aboye  paroel  at  double 
its  voluo  for   the  year  1930,   in  view  of    the  fact  that 
said   parcel  ¥.111  not  be   In  tlic   sane  ownership  in  1030 
as  it  was  on  the  first     ondey  in  'arch,  1929^** 
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OPINI ON 

Your  first  query  is  answerable  in  the  affirm  tive,  but 
qualified  to  this  xtent,  that  insofar  as  the  land  situated  in 
Huston  street  did  not  appear  on  the  official  map  of  the  City  and 
County  of  San  irancisoo,  as  pert  of  one  of  the  blocks  into  which 
the  said  oity  and  County  was  divided  for  assessment  purposes,  it 
must  be  raade  a  part  of  said  official  map,  before  the  -ssessor  can 
designate  it  as  part  of  assessable  property. 

The  procedure  for  bringing  additional  land  into  an  officially 
mapped  block  is  provided  by  :vection  3658A,  x'olitical  Code,  in  the 
closing  sentence  of  paragraph  two  thereof.  A  resolution  of  the  Board 
of  supervisors  directing  the  -ioard  of  rublic  ./orks,  the  engineering 
division  thereof,  to  compile  a  map  of  the  block  including  the 
additional  land,  and  alter  such  map  is  prepared  as  indicated  and 
approved  by  the  said  Board  of  supervisors,  all  property  within  the 
confines  of  the  block  is  part  of  the  official  map. 

Under  the  provisions  of  Ordinance  No. 2511, passed  November 
29,1913,  the  Assessor  may  then  designate  the  2ot  of  land  in  question 
with  the  number  21a  or  any  nu;  ber  he  desires. 

In  answer  to  your  second  proposition,  ejection  3649,  Political 
Code,  does  preclude  you  from  assessing  the  parcel  of  land  in  Huston 
street  at  double  its  value,  on  the  first  I.onday  in  i  arch, 1930,  under 
the  theory  of  having  escaped  assessiaent  last  year,  because  of  the  fact 
that  the  ownership  i  nd  control  of  the  said  piece  of  land  is  not  in 
the  same  person  who  owned  It  on  the  .  irst  I'onday  of  Ilarch,  in  the  year 
1929,  which  is  a  condition  prece.  ent  for  assessment  at  double  the 
value  of  land  which  has  escaped  assessment  in  the  preoedintj  year. 

Trusting  that  the  foregoing  f\illy  answers  your  problems, 
I  am, 

Respectfully, 

City  Attorney. 
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Jan.   13th,   1930, 


SUBJECT:      Right  of  l.eraber  of  Bot-rd  of 

JEduoatlon  to  Continue  to  Hold 
•■•Position  in  School  Department. 


Dear  Sir: 


I 


I  am  in  receipt  of  yoxir  req.uest  that  I  advise  you 
if  a  member  of  the  Board  of  Education,  duly  nominr.ted  by  the 
Mayor  and  confirmed  by  the  vote  of  the  people,  has  the  right  to 
continue  in  her  position  as  a  principal  in  the  public  schools 
of  the  city. 

OPIHIOU. 

Section  4  of  Article  XYI  of  the  charter  reads  as 
follows: 

"Any  person  holding  a  salaried  office 
under  the  City  and  County,  whether  by  election 
or  appointment,  who  shall,  dulrlng  his  term  of 
office,  hold  or  retain  any  other  salaried  office 
under  the  government  of  the  United  States,  or  of 
this  State,  or  who  shall  hold  any  other  salaried 
office  connected  with  the  government  of  the  City 
and  Couiity,  or  who  shall  become  a  member  of  the 
Legislature,  shall  be  deemed  to  have  thereby 
vacated  the  office  held  by  him  under  the  City 
and  County," 

The  effect  of  this  section  received  the  attention 
of  Honorable  Franklin  K.  Lane  dtirlng  his  incumbency  as  City 
Attorney,  when  on  February  let,  1901,  he  advised  the  Board  of 
Education  that  it  did  not  apply  to  teachers  in  the  night  schools, 
His  opinion  reads  as  follows: 

"You  renuest  an  opinion  qs  to  the  nature  of 
the  position  occupied,  by  Justice  of  the  Peace 
John  R.  Daniels  in  the  School  Department,  with 
reference  to  ..;eo.  4  of  ..rt.  XVI  of  the  Charter, 
Mr.  Daniels  being  an  assistant  teacher  in  the 
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Commerolal  Department  of  the  Liuooln  i^venlug 
School • 

The  Charter  provides  (Sec.  4,  Art, 
XVI),  that  'any  person  holding  a  salaried 
office  under  the  city  and  county,  whether  by 
election  or  appointment  who  shall,  during  hie 
term  of  office  hold  or  retain  any  other 
salaried  office  under  the  government  of  the 
United  States,  or  of  thid  state,  or  who  shall 
hold  any  other  salaried  office,  coiinected  with 
the  government  of  the  city  and  county,  or  who 
shall  become  a  maaber  of  the  Legislature, 
shall  be  deemed  to  have  thereby  vacated  the 
office  held  by  him  under  the  city  and  county.' 

A  teacher  in  the  public  schools  is  not 
an  officer,  but  is  an  employee.   (Kennedy  vs. 
Board  of  iilducation,  82  Gal,  483,  487;  Marion 
vs.  Board  of  Education,  97  Gal.  606;   Butler  vs. 
Regents,  32  Vis.  124,131. )  It  is  by  virtue  of 
this  distinction  between  office  and  employment 
that  elected  teachers  are  not  subject  to 
arbitrary  removal  at  the  pleasure  of  the  ap- 
pointing power,  the  Board  of  Hducation.   (See 
Sec.  16,  Art.  XX,  Constitution;  Patten  vs. 
Board  of  Health,  127  Gal.  388,  395. )   A 
teacher's  position  being  legally  the  subject  of 
contract  t'jid  not  an  office,  it  follows  that  a 
school  teacher  is  not  a  'salaried  officer  under 
the  city  and  county',  or  an  officer  at  all. 


It  does  not  follov/,  however,  that  a  teacher, 
or  that  any  employee  may  occupy  two  positions 
which  conflict  with  one  another,  either  as  to 
duties  or  as  to  hours  of  employment.   This  is 
true,  independent  of  the  Charter.  So  far  as  I 
am  informed,  there  is  no  such  conflict  between 
either  the  duties  or  the  hours  of  labor  of  a 
Justice  of  the  Peace  and  a  teacher  of  an  evening 
school  under  existing  regulations." 


^H  I  believe  that  LIr.  Lane  has  correctly  stated  the  law, 

^"  and  I  can  see  no  difference  between  c.  teacher  in  the  night  schools, 

and  a  teacher  or  principal  in  the  day  schools.   They  both  hold 


.looiioS 

•  i-'f      -t-    ,09.:,)    a©f>;vf.r.    'ie;^xaxfO  sjciT 
ii  i  aali  i«q  X,fl«'    ^adJ-   ,{IVX 

1^0"  'i, -,-.}■,.•:••'    ,.  .      _."•!-)   «i,;,f  teJbxur  eoillo 

sla  salXLii)    .  .{^.v  ^aet)  to  nol^oolo 

T«.'Lt-.  j'O'i    r[o    .    ^;    t'Tln    1;-,    fm;»^ 

,.     .„     ,..  *^i-^.r    -:.    'vr,     ,rv  J 

oriw  I''      .'.ifv.  ,...  ..j 

'  ,'itixtioo  jbae   ^.Jlo  «/U'  t^bmi  aid  ija  jbX«x1  •oi'ilo 
icii  r  oa  olIcfi/CL  oxid^  al  i»do&oS  A 

.8V    Te  '  ■■  ,     .  ,      .  ^ '^ 

to  id  aJt  *I      {  .1 

tfcx.x,,  ''    '    ^Pillo  ar  _„;^„-,    V 

.ton  sn  ri^i-odle  ;iiid^ 

-(T«    ..,,..  ^v-- ;•  -v.-   -;t,4^:.f  MIjS 

,3V   iXOw--  .-.„^.* ...-     ,-     .     ,  .  ...      ,.,-.    .-j3 

18^-..,.    * — ^..-  ^:.-^....„,..     .,   ..  ^■...  w-   \.^— _,„„„sa 

.Xl£  *jb  •xaolllc  xia  to   ,  '^tiwoo  ibiti:  \ilo  9di 

grfn  >.'  -p/^i      .'^t>'.;    ■••; /i/f  ■  !in    v  r«/r.    Afiir  ri  T'lm*    \\t\'K    ^riH    Iq 

c  :co  doJLrfw 

HE* ;. .. .  ^  ^    ..  ■  -  iaa 

a  ^0  tc  0 

,W«X    Wl*  ->    ev:^!'*,;.!    I 

,aIood9a  ;^  eva  oao  I  Aon 

jiloii  X.':.    -    ,_ .-. -    isrioiis*  B  Ana 


2. 


their  positions  by  virtue  of  their  employment  by  the  Board  of 
Sduoation,  una  are  therefore  "employees"  rather  than  offioere. 
The  highest  oourts  of  the  atat©  htve  on  more  than  one  ocoaeion 
since  the  rendition  of  the  decision  mentioned  in  I'jr,  Lane's 
opinion,  determined  that  teachers  are  employees. 

Therefore,  I  am  of  the  opinion  that  unless  there 
should  be  some  conflict  in  the  duties  or  the  hours  of  labor  of 
a  member  of  the  school  Department  and  a  principal  or  tdaoher 
under  existing  regulations,  there  is  no  legal  objection  to  one 
occupying  both  positions,  and  you  are  so  advised. 

Respectfully, 


CITY  ATTORMT. 


To  the  Chairman  of  the 
Grand  Ju^y. 
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Jan.  20tli,  1930, 


SUBJECT:   In  re  Spring  Valley  Operating  Ordinances. 


Dear  Sirs: 

On  the   letii  instant  you  submitted  two  drafts  of  an 
ordinance  relative  to  the  operation  of  tiie  Spring  Vallej  v/ater 
System  when  the   same  is  taken  over  by  the  city,  I  understand 
that  one  of  said  ordinances  was  submitted  to  you  by  the  Department 
of  Engineering,  and  the  other  by  the  Board  of  Public  ^Vorlca.  The 
drafts  are  similar  in  effect  with  the  exoeption  that  the  one 
submitted  by  the  Engineering  Department  commits  control  of  the 
System  to  the  Department  of  ISngineering  and  makes  the  recommendation 
of  the  City  Engineer  a  pre-req^uisite  to  tlie  appointment  of  its 
employees,  while  the  one  submitted  by  the  Board  of  Public  Worlcs 
lodges  complete  control  in  that  body. 

You  have  asked  me  to  report  specifically  upon  the  legality 
of  the  following  provisions  of  the  drafts: 

(a).  Is  it  legal  to  make  the  I7ater  Department  a  bureau  in 
the  Department  of  Engineering., 

A^^l'     "^^  ^^   legal  to  place  the  Hetch  Hetchy  project  tin'Ser  the 
jxirisdiction  of  the  V/ater  Department  or  to  consolidate  the  Water 
Department  with  the  Hetch  Hetchy  projects 

(c).  Can  the  appointment  of  the  head  and  other  employees  of 
the  vYater  Department  be  made  conditional  upon  the  approval  of  the 
City  Engineer. 

n-I^^*  ^^^  *^®  Board  of  Public  i7orks,  on  the  recommendation  of 
the  City  ^meer,  be  authorized  to  employ  an  attorney  to  attend  to 
such  legal  matters  as  may  arise  in  the  V/ater  Department. 

1   -,*1®^*^  ?  addition,  you  have  asked  that  I  comment  upon  the     "*' 
legality  of  the  other  provisions  of  both  ordinances. 

OPUTIOIf. 
Question  a»  Is  it  legal  to  make  the  i/ater  Depai^j^^flt.  a  bureau 
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in  the  Departnent  of  Engineering?  e-r. 

There  is  no  provision  in  the  charter  for  a  Department 
of  Engineering  in  the  Department  of  Public  V/orks,  and  if  s-dch 
a  department  exists,  it  is  by  virtue  of  the  power  of  the  Board 
to  make  rules  and  regulations  for  its  government  and  for  the 
performance  of  its  duties.  Sec.  4,  Chap.  I»  Art.  VI  Charter. 
It  is  needless  to  state  that  such  rules  cannot  contravene  any 
charter  provision.  Sub.  8  of  Sec.  9  of  the  same  chapter  lodges  .ar 
in  the  Board  of  Public  V/orks,  subject  to  ordinances  of  the 
Board  of  Supervisors,  the  charge,  superintendence  and  control  of 
the  construction,  maintenance  and  operation  of  any  and  all 
public  utilities  ovmed,  operated  or  controlled  by  the  city. 
Sec..  11  of  the  same  chapter  provides  for  the  appointment  of  a 
City  Engineer,  aad  prescribes  his  duties,  which  duties  may  be  r.ai'd 
summed  up  in  the  language  contained  in  the  opening  sentence  of 
the  second  paragraph,  to  wit:   "Ee  shall  perform  all  civil     -.- 
engineering  and  surveying  required  in  the  prosecution  of  the 
public  works  and  improvements  done  under  the  direction  and 
supervision  of  said  Board,  and  shall  certify  to  the  progress  and 
completion  of  the  same."   In  my  opinion  this  section  commits 
the  construction  work  of  any  utility  to  the  City  Engineer,  as 
an  official  of  the  Board  of  Public  V/orks,  but  I  can  find  no 
charter  language  which  in  any  way  vests  him  with  its  management ♦ 
True,  Sub.  8  of  Sec.  9,  above  mentioned,  provides  that  the  Board 
of  Public  j/orks  may  v,rhen  authorized  by  ordinance  "contract  for 
work  to  be  performed,  or  materials  or  equipment  to  be  furnished, 
or  for  expert  or  technical  or  professional  services  to  be 
rendered,  v/herever  the  same  are  certified  by  the  City  Engineer  U>:^^ 
be  necessary,  etc."  At  most  this  language  authorizes  the  City   :.t 
Engineer  to  recommend  to  the  Board  of  Public  V/orks,  what  he  may  - 
deem  necessary  to  the  utility,  but  it  is  not  sufficiently  broad  to 
vest  him  with  control,  which  is  by  more  definite  language  lodged 
in  the  Board  itself. 

I  am  therefore  of  the  opinion  that  there  is  no  pro- 
Yisicm  in  the  charter  which  compels  the  management  of  a  puhlic 
utility  to  be  vested  in  the  City  Engineer.  This  being  the  case, 
it  follows  that  it  is  not  within  the  power  of  the  Board  of 
Supervisors  to  compel  the  Board  of  Public  Works  to  comioit  the 
management  of  the  Vi'ater  Department  to  the  Department  of  Engineering, 
for  the  reason  that  section  13  of  Chap  ter  I  above  mentioned 
provides  that  "The  Board  (of  Public  V/orks)  shall  appoint  the 
necessary  heads  of  departiaents  under  its  charge."   Should  the 
Board  of  Supervisors  by  ordinance  place  the  water  Department  under 
the  jurisdiction  of  the  Department  of  Engineering,  it  would  be 
practically  appointing  the  head  of  the  "./a ter  Department,  which 
would  be  a  usurpation  of  power  which  is  by  the  above  mentioned 
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section  vested  in  the  Board  of  Pablic  v/orks.  Understand,  however, 
that  if  the  Board  of  Public  lYorks  itself  desires  to  make  the  City 
Engineer  manager  of  the  '.Vater  Department,  it  may  do  so. 

Question  "b.  Is  it  legal  to  place  the  Hetch  Ketchy  project 
under  the  jurisdiction  of  the  V/ater  Department,  or  to  consolidate 
the  T/ater  Department  with  the  Ketch  Hetchy  project? 

V/ith  the  exception  of  the  production  of  hydro -electric  power 
at  iloccasin  Creek,  the  Hetch  Ketchy  project  is  as  yet  in  the 
progress  of  construction,  and  as  a  v/ater  proposition  is  not  a 
producing  utility,  and  being  in  the  progress  of  construction  is  by 
the  charter  committed  to  the  City  Engineer,  under  the  jurisdiction 
of  the  Board  of  Public  Works.   I  have  already  stated  that  the 
management  of  the  V/ater  Department  cannot  by  ordinance  of  the  Board 
of  Supervisors  be  committed  to  the  Department  of  Engineering. 
Therefore,  to  commit  the  construction  project  to  the  w'ater  Depart- 
ment might  be  taking  the  former  from  the  City  Engineer,  where  it 
properly  belongs.  However,  I  see  even  a  more  serious  objection  to 
a  consolidation  of  the  two  departments.  As  both  projects  have  to 
do  with  water  for  San  Francisco,  I  am  fearful  that  committing  tlie 
construction,  maintenance  and  operation  of  both  projects  to  the 
San  Francisco  ??ater  Departm.ent  would  be  practically  merging  them 
both  into  one  utility,  i.  e.,  the  water  utility  of  San  Francisco » 
The  Supreme  Court  in  UHL  vs.  BADARACCO,  199  Cal.  E70,  decided  that 
the  earnings  of  a  mxmicipally  owned  utility  could  be  applied  only 
in  the  order  set  forth  in  Sec.  16,  Art.  ZII  of  the  charter,  and  that 
said  earnings  could  not  be  applied  to  extensions  and  improvements 
before  full  provision  had  been  made  for  bond  interest  and  redemption* 
Applying  the  principle  decided  to  the  instant  case  it  might  be,  that 
if  the  utilities  were  consolidated,  that  the  earnings  of  the  Spring 
Yalley  would  be  liable  for  the  bond  issue  for  the  Hetch  Eetchy 
project,  and  that  until  suitable  provision  was  made  from  said  earn- 
ings for  interest  and  redemption  on  the  obligations  of  both 
projects,  we  could  not  use  any  portion  of  the  earnings  for  the 
extensions  or  improvement  of  Spring  Valley,  I  note  that  an  attempt 
has  been  made  in  the  ordinances  submitted  (Sec,  4,  page  3)  to 
compel  the  segregation  of  the  earnings  of  each  utility.   If  the 
courts  should  determine  that  the  ordinance  merged  them,  such  a 
provision  would  be  ineffective,  for  the  charter  must  prevail  over 
the  ordinance.  Therefore,  aside  from  the  right  of  the  City 
Engineer  to  continue  in  charge  of  the  Hetch  Hetchy  project,  I  deam 
it  unwise,  if  not  unlawful,  to  attempt  a  consolidation  of  the 
projects  at  this  time.  Understand,  however,  that  the  foregoing 
is  not  to  be  understood  that  the  City  Engineer  could  not  be  placed 
at  the  head  of  both  projects,  even  if  they  are  separated,  shotxld  the 
Board  of  Public  V^'orks  desire  to  do  so» 
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Question  c.  Can  th.e  appointment  of  the  head  and  other 
employees  of  the  ,/ater  Department  be  made  conditional  upon  the 
approval  of  the  City  Engineer? 

This  question  is  answered  upon  the  ass-umption  that  the  Water 
Department  cannot  by  ordinance  of  the  Board  of  Supervisors  be  made  a 
part  of  the  Department  of  Engineering,  and  that  the  Board  of  Public 
Worlcs  does  not  make  the  City  Engineer  its  head.  Sec*  3,  Chap»  I,  Art. 
Vi  of  the  charter  gives  to  the  Board  of  Public  ..''orlca  the  right  to 
employ  all  necessary  clerks,  superintendents,  etc.  Sec.  12  of  the 
same  chapter  provides  that  "The  Board  shall  appoint  the  necessary 
heads  of  departments  under  its  charge."   The  ri^t  to  appoint  is 
absolute  under  the  cliarter,  and  it  cannot  be  qualified  except  by  other 
charter  provisions  such  as  Civil  Service  regulations,  by  making  the 
right  to  appoint  dependent  on  the  recommendation  of  another  person, 
unless  the  appointing  power  has  authority  by  rule  to  make  it  so* 
This  principle  was  determined  in  CROV.TiEY  vs.  FREUD,  132  Cal.  440, 
wherein  it  was  determined  by  our  Supreme  Court  that  where  the 
constitution  failed  to  give  the  charter  framers  the  right  to  require 
Civil  Service  qualifications  for  the  deputies  of  the  County  officers, 
that  the  charter  had  no  ri^t  to  make  the  appointment  of  such 
deputies  dependent  upon  the  certification  of  the  Civil  Service 
Commission  that  they  possessed  such  q\ialifi  cat  ions.   The  only 
language  in  the  charter  which  could  give  rise  to  any  other  conclusion 
is  that  contained  in  Sub.  8,  Sec.  9,  Chap.  I,  Art.  VI,  above 
referred  to,  which  gives  to  the  Board  of  Public  V/orks,  under  authority 
of  proper  ordinances,  the  right  "to  contract  for  work  to  be  performed, 
or  materials  or  equipment  to  be  furnished,  or  for  expert,  technical 
or  professional  services  to  be  rendered  wherever  such  work,  services, 
materials  or  equipment  are  certified  by  the  City  Engineer  to  be 
necessary,  etc."   I  am,  however,  of  the  opinion,  that  in  view  of 
the  positive  iahgiiage  vesting  the  power  of  the  appointment  of  sub- 
ordinates in  the  Board  of  Public  '.Vorks,  that  the  above  provision 
rxms  entirely  to  the  character  of  the  service  to  be  rendered  rather 
than  to  the  personnel  of  those  v/ho  render  it.  However,  should  the 
Board  of  Public  V/orks  desire  to  lodge  in  the  head  of  the  Vfater 
Department,  the  power  of  recommending  employees  for  appointaaent , 
it  may  do  so,  as  Section  4  of  Chap.  I,  Art.  VI,  gives  to  the  Board 
the  right  to  make  rules  for  its  government  and  for  the  performance 
of  its  duties,  and  Section  13  of  the  same  chapter  provides  that  the 
head  of  each  department  shall  have  sole  executive  control  in  its 
own  Department,  subject  to  the  rules  and  regulations  prescribed  by 
the  Board.  This,  hov^ever,  is  a  matter  of  discretion  vested  in  the 
Board  of  Public  V/orks,  coming  to  that  body  by  direct  provision  of  the 
charter,  and  not  by  ordinance  of  the  Board  of  Supervisors. 
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Question  d.  Can  the  Board  of  Public  ".TofR^'on'tiie 
recommendatipn  of  the  City  Engineer  employ  an  attorney  to  attend 
to  such  legal  matters  as  arise  in  the  Water  Department? 

Section  2,Ghap,II,  Art.V  of  the  Charter  defines  the  duties 
of  the  City  Attorney  and  in  no  uncertain  terms  charges  him  with  the 
obligation  of  representing  the  City  and  all  of  its  officials  and 
departments  in  all  litigation  in  which  any  of  them  may  he  interested, 
and  also  to  give  to  such  officers,  boards  or  departments,  legal 
advice  on  all  matters  committed  to  them  when  req^uested  to  do  so»  . 
That  the  Charter  language  is  sufficiently  broad  to  prevent  officers, 
boards  or  departments  from  r etaining  counsel  independent  of  the 
City  Attorney  has  more  than  once  been  determined  by  our  Supreme 
Court, 

See  DENl^aN  v.  VfflBSTER,  139  Gal,,  45E, 
Referring  to  the  right  of  the  Board  of  Education  of  San  Francisco 
to  employ  an  attorney  the  Court  said: 

"The  obvious  purpose  of  the  Charter 
in  providing  for  the  election  of  a  City 
Attorney,  and  prescribing  his  duties  and 
compensation  was  to  take  from  the  various 
city  officials  and  boards  the  power  to 
employ  other  counsel,  and  to  burden  the      ^ 
city  and  county  or  the  school  district       "T-^ 
with  the  payment  of  fees  fixed  or  to  be 
fixed  by  the  officers  or  boards  employing 
them,  thus  nullifying  the  charter  provision." 

Also  -  RAFASL  T.  BOYLE,  31  Gal,  App.,  623, 
where  the  District  Court  of  Appeal  determined  that  the  Civil  Service 
Comraission  had  not  the  right  to  employ  an  attorney,  using  the 
following  language,  after  quoting  the  Charter  provision  relative 
to  the  duties  of  the  City  Attorney: 

"This  express  provision  clearly  Indicates  art'  "^  "' 
Intention  that  the  city  attorney  should  handle 
all  the  legal  wort  of  the  various  departments 
of  the  city  government,  except  where  special 
provision  is  made  for  additional  counsel.  The 
manifest  intention  of  the  fremers  of  the  charter 
in  the  adoption  of  this  provision  was  to  systema- 
tize the  conduct  of  the  city»s  legal  business, 
and  to  limit  the  power  of  the  authorities  to  incur 
expenditures  for  this  character  of  service;  and 
the  mere  power  given  the  commission  to  institute  ^ 
and  prosecute  legal  proceedings  does  not  imply 
that  this  above -q.uoted  provision  of  the  charter 
should  be  inoperative  with  regard  to  the  civil 
service  commission  so  as  to  empower  it  to  employ 
another  attorney  to  perform  the  duties  belonging 
to  the  law  officer  of  the  municipality.  The 
charter  having  provided  a  city  attorney  upon 
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whom  the  board  can  call  when  a  defense  to  any 
suit  is  necessary,  it  by  Implication  makes  it 
,.,,.,;,,.   incumbent  upon  the  board  to  avail  itself  of 
-ley  an  -  ^i®  services,  and  it  cannot  ignore  this  provision 
and  enploy  some  other  attorney  to  render  those 
services  which  it  is  the  duty  of  the  Ci1y  Attorney 
to  perform,   (Denraan  v,  ..ebster,  139  Gel*  45E;  73 
Pac,  139;  i;errian  v.  Earnum,  116  Gal,  619,  48  Pac,727, 


tV,i^. 


Also  Mcquillan  on  Kunicipal  Corporations,  2nd  Ed»  Par»521: 

"Tihether  attorneys  may  be  employed  in  behalf 
of  the  municipal  corporation  will  depend  upon  the 
proper  construction  of  the  lav/  under  which  such 
employment  is  sought  to  be  sustained,  the  nature 
of  the  services  to  be  performed  by  the  attorney, 
or  in  the  absence  of  legal  provisions  pertaining 
thereto,  the  character  of  the  litigation  or  legalion 
controversy  invd>lved  and  the  interest  v/hich  the  of 
public  corporation  has  therein*  It  has  been  held"- 
tliat  a  city  or  town  as  an  incident  to  its  very 
corporate  existence  has  power  to  employ  an  attorney, 
notwithstanding  the  charter  or  applicable  legislative 
act  is  silent  on  the  subject.  This  arises  from 
power  to  sue  and  be  sued,  to  contract  and  to  be 
contracted  with,   'The  power  is  indispensable  to 
the  proper  exercise  of  the  general  powers 
of  municipal  bodies,'  Hovvever,  courts  are  usually 
reluctant  to  imply  power  to  employ  attorneys,  due 
no  doubt  to  the  opportunity  of  such  abuse.  But  unless 
forbidden  by  law  when  a  necessity  arises  therefor 
and  the  interests  of  the  municipal  corporation 
req.uires  it,  the  employi^ent  of  legal  services  will 
usually  and  clearly  should   be  sanctioned," 

There  are,  however,  times  when  the  legislative  body 
of  a  municipality  has  the  power  to  employ  an  attorney  in 
addition  to  the  regularly  elected  official,  but  these  occasions 
are  usually  where  the  employment  is  for  some  special  litigation, 
and  not  v/here  the  one  employed  is  likely  to  become  a  permanent 
employee  of  the  City,  This  determination  was  made  by  my  _•  > 
predecessor  I^.  George  Lull,  when  he  advised  the  Board  of 
Supervisors  that  they  might  authorize  the  Board  of  Public  V/orks 
to  enter  into  a  contract  with  lir,  Robert  dearies  to  render  certAin 
legal  services  of  a  temporary  character  in  regard  to  legal 
matters  arising  on  the  Hetch  HetchJ  construction,  7/ithout 
passing  on  the  correctness  of  Ivir.  Lull's  opinion,  it  appears 
in  the  instant  case  that  the  services  of  an  attorney  in  the 
Water  Department  are  to  be  permanently  required;  that  they 
therefore  coma  within  those  services  which  the  Gity  Attomgycy  Attor*! 
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and  his  assistants  must  render  to  all  the  departments  when  called 
upon  to  do  so.  You  are  theretfcre  advised  that  the  Board  of 
Supervisors  cannot  authorize  the  Board  of  Public  './orks  to 
employ  an  attorney  to  render  services  to  the  Water  Department. 

Question  e  -  There  are  other  provisions  in  the  proposed 
ordinances,  the  legality  of  which  as  at  present  written  is 
questionable.  And  other  provisions  which  involve  matters  of 
policy. 

The  short  period  of  time  which  I  have  had  to  investigate 
this  important  matter  does  not  permit  me  to  advert  to  them 
herein,  and  I  will  be  pleased  to  discuss  them  with  your 
Committee,  and  thereafter  make  such  recommendations  as  are 
necessary. 

In  view  of  the  foregoing  you  are  advised: 

a  -  That  the  Charter  commits  the  construct ion, operation 
and  maintenance  of  a  municipally  owned  utility  to  the  Board  of 
Public  Works,  and  not  to  any  particiiLar  bureau,  department  or 
division  thereof,  and  that  while  the  Board  of  Public  V/orks  has 
a  perfect  right  to  place  the  City  Engineer  at  the  head  of  the 
V/ater  Department,  the  Board  of  Supervisors  cannot  by  ordinance 
making  that  department  a  bureau  in  the  Engineering  Department, 
do  indirectly  what  they  are  prevented  from  doing  directly, 

b  -  Even  if  the  Foard  of  Public  '.Torks  should  commit  the 
management  of  the  ..ater  Department,  to  the  City  Engineer,  the 
consolidation  of  the  Spring  Valley  project  with  the  Hetch 
Hetchy  project  may  lead  to  serious  difficulties  in  regard  to 
the  use  of  the  revenues  of  the  first  mentioned  project. 

c  -  If  the  Board  of  Public  Works  should  appoint  the 
City  Engineer  head  of  the  Water  Department  it  nay  by  rxole 
clothe  him,  or  whomsoever  shall  be  appointed,  with  the  power 
of  recommending  the  appointment  of  employees  of  the  department. 
It  is  not,  hoTOver,  within  the  power  of  the  Board  of  Supervisors 
by  ordinance  to  compel  such  procedure. 

d  -  The  neoess&ty  legal  work  of  the  Water  Department 
must  be  performed  by  the  City  Attorney  or  his  deputies.  It 
is  however  within  the  power  of  the  Board  of  Supervisors  to 
provide  that  such  assistant  of  the  City  Attorney  as  may  be 
engaged  in  serving  the  V/ater  Department  may  be  compensated  from 
the  revenues  of  that  Department. 

To  -  THE  PUBLIC  UTILITIES  COM'IITTEE 

BOARD  OF  SUPERVISORS.  JOHX  J. 0» TOOLE, 

City  Attoriey 
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SUBJ3CT:   In  re  Consideration  by  Board  of 

Supervisors  of  Appeals  from  Action  of 
City  Planning  Commission. 


Dear  sire: 

You  hate  asked  that  I  adTiee  you  as  to  the  procedure 
to  be  adopted  by  the  Board  of  supervisors  upon  the  consideration 
of  an  appeal  taken  from  the  action  of  the  City  llannlng  Commission 
in  re -zoning  property.  —^ 

OPIHIOH. 

The  right  to  appeal  to  the  Board  of  Supervisors  from 
the  action  of  the  City  Planning  Commission  in  re-zoning  property 
is  found  in  Section  4  of  irticle  XVIII  of  the  charter  adopted  by 
the  prople  in  November,  19E8.  This  section  regulates  the  manner  In 
which  the  Commission  itself  shall  re-classify  or  re-zone  property, 
and  also  provides  for  appeals  to  the  Board  of  supervisors  from  the 
action  taken  by  the  Commission.  The  section  provides  that  if  an 
application  for  a  re-zoning  is  approved,  that  the  order  of  the 
Commission  shall  not  become  effective  for  thirty  days  thereafter, 
and  that  property  owners  affected  by  the  ruling  may  within  the 
period  mentioned  file  their  protests  in  writing  with  the  Board  of 
Supervisors,  which  protests  must  state  the  reasons  for  the  protest, 
the  location  of  the  property  owned  by  the  protestant  and  his  post- 
office  address.  The  protests  having  been  filed  with  the  Board  of 
Supervisors,  it  becomes  the  duty  of  the  Board  to  check  the 
signatxires  to  the  protests,  and  if  the  protest  or  protests  are 
signed  by  twenty  per  cent  of  the  property  ovmers  designated  on  the 
map  or  plat  which  the  section  provides  shall  be  filed  v/itii  the 
Commission  upon  the  application  for  the  re-zoning,  to  thereupon  set 
a  day  for  the  hearing  of  the  protests.   The  charter  language  on  the 
matter  of  hearing  is  as  follows:   "and  if  such  protest  is 
subscribed  to  by  the  owners  of  20  per  cent  or  more  of  the  property 
delineated  on  said  map,  the  .supervisors  shall  fix  a  time  emd  place 
for  hearing  said  objections  not  less  than  thirty  days  thereafter, 
and  the  Supervisors  shall  hear  the  objections  urged  at  the  time 
specified." 
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'<Yhlle  on  the  firet  reading  of  the  langxiage  quoted 
there  was  some  doubt  in  my  mind  whether  the  hearing  should  be 
held  within  the  period  of  thirty  days  or  at  the  expiration 
thereof,  a  more  careful  consideration  of  the  matter  leads  me  to 
the  conclusion,  that  irrespective  of  what  the  intention  of  the 
framere  of  the  ttmendment  was,  the  use  of  the  expression  "not 
less  than  thirty  days  thereafter" ,  means  that  the  hearing  on  the 
protests  cannot  be  heard  until  the  expiration  of  a  period  of 
thirty  days  after  the  protests  have  been  checked  and  the  Board 
has  ascertained  that  twenty  per  cent  of  the  affected  property 
ovmers  have  joined  in  the  protest.   ..hen  the  protests  are  heard 
the  hearing  must  be  before  tho  board  itself  and  not  before  a 
committee  thereof.  It  is  the  duty  of  the  Cleric  of  the  flotrd  to 
notify  all  parties  interested,  both  proponents  and  protesttnts, 
as  to  the  time  and  place  of  the  hearing.   On  the  conclusion  of  the 
hearing,  it  lies  within  the  power  of  the  Boi-rd  of  Supervisors, 
by  a  two-thirds  vote  of  all  of  its  members,  to  cisapprove  the 
ruling  of  the  Commission,  or  by  a  majority  vote  to  approve  it. 
The  power  of  modification  of  the  ruling  of  the  Commission  does 
not  lie  in  the  Board  of  Supervisors;  it  can  only  approve  or 
disapprove. 

-.r 
I  would  suggest  therefore  that  if  the  signatures  to 
the  protests  have  been  checlced,  i.nd  it  is  ascertained  that  the 
req.ul8lte  number  of  signatures  to  the  protest  have  been  obtained, 
that  the  Board  fix  a  date  for  the  hearing  of  said  protest,  which 
date  must  be  more  than  thirty  days  from  the  date  at  which  said 
hearing  is  fixed. 


'Very   truly  yours, 


CITY  AT5?CHiO;Y. 


To  the  Committee  on 

Industrial  Relations  of  the  y^ 

Board  of  Supervisors. 
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SUBJECT:     BzpenditvjreB  from  1989  Hospital  Bonda. 


D»ar  Sirs: 

r 

I  have  before  me  your  request  asJcing  as  to  how  far 
you  are  governed  by  the  estimate  filed  by  the  Board  of  iniblio 
v/orks  in  the  proceedings  leading  up  to  the  adoption  of  the  19£9 
Hospital  Bond  issue. 

It  appears  that  in  response  to  the  mandates  of  the 
ordinance  of  the  Board  of  Supervisors,  the  Board  of  Tublic  .Vorlcs 
filed  with  the  Supervisors  a  certain  estimate  of  the  cost  of  the 
acquisition,  construction  and  completion  of  certain  public 
buildings  and  the  acquisition  of  certain  lands  therefor,  i~nd 
thereafter  the  Board  of  Supervisors  caused  a  special  election  to 
be  held,  at  which  a  bond  issue  of  v3»500,000.00  was  voted  for  the 
purposes  mentioned.   In  said  estimate  the  City  Engineer  sets  up 
seven  separate  items  of  expenditure.  Item  6  of  this  estimate  is 
as  follows: 

"Enlarge  Central  iiimergenoy  Hospital,  including 
«.  HsaJLth  Center  Building  on  city  owned  or  acquired 
lands  in  the  Civic  Center, 

Estimated  cost       ^650,000.00 
Equipment  50,000.00 

Total   ;ip600,000.00  " 

I  ftirther  understand  that  the  particular  matter  which  is 
now  engaging  your  attention  is  as  to  whether  or  not  you  are  limited 
to  the  expenditure  of  the  ^6<^0»000»00  in  the  construction  and 
equipment  of  this  particular  building. 

OPINION. 


This  particular  bond  election  was  held  pursuant  to  the 
provisions  of  vSeotion  29  of  -.rtiole  XTI  of  the  charter,  ijid  this 
particulcr  section  provides  that  all  provisions  of  the  charter 
governing  bond  elections  for  public  utilities  shall  govern  in  the 
elections  referred  to  in  said  section  E9. 
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Section  5  of  Article  III  (Public  Utility  Article) 
provides  that  before  calling  for  emjr  election  the  Supervisors  shall 
direct  the  Board  of  Public  '.Torlce  to  procure  and  file  plans  and 
estimates  of  the  cost  of  construction  and  completion  of  the  utility 
4n  question.  The  purpose  of  filing  these  plans  and  estloates  is 
iaerely  to  advise  the  Board  of  supervisors  as  to  the  cost  of  the 
proposed  improvements,  and  they  are  merely  an  estimate  of  the  said 
cost  tind  are  not  pres\imed  to  be  a  definite  statement  which  will 
limit  the  actual  cost  of  the  improvement  when  it  comes  to  be  iuade, 
provided  of  course ,  that  the  actual  cost  does  not  exceed  the  amount 
of  the  bond  issue  voted  for  the  particular  purpose. 

./hen  this  particular  bond  issue  was  submitted  to  the 

/^•ople,  the  amotints  to  be  used  for  any  particular  improvement  or 

biiilding  were  not  segregated,  the  language  of  the  ordinance  calling 
for  the  election  being  as  follov/s: 

:  t  ' 
"To  incur  a  bonded  indebtedness  of  the  City  and 

County  of  Gan  Francisco  to  the  amount  of  v3,500,000«00,  .j^ 
for  the  aoculsition,  construction,  completion,  and 
etiuipment  of  permanent  improvements,  to  wit,  permanent 
buildings  within  und  without  the  City  and  County  of 
San  i'rancisco,  to  be  used  as  additions  to  the 
Tuberculosis  Preventorium  Health  Farm  in  Gan  Mateo 
County,  and  in  San  Francisco  County  construct  a  psycho- 
pathic building,  cancer  institute,  additions  to  the 
laguna  Honda  Home,  additional  stories  to  be  added  to 
the  present  ward  buildings  and  tuberculosis  hospital      ,,, .. 
on  the  San  Francisco  Hospital  site,  enlarge  Central      l^'p' 
Emergency  Hospital,  including  a  Health  Center  Building 
on  lands  adjacent  to  the  Civic  Center,  and  additional  ^  isau«» 
lands,  allowing  for  the  extension  of  the  San  Francisco 
Hospital  and  the  purchase  of  existing  hospitals  or 
institutions,  erection  of  health  centers  in  districts 
throughout  San  Francisco,  and  the  purchase  of  necessary 
lands,  buildings  and  eq\iipment  and  furnishings." 

Section  29  above  mentioned  provides  that  the  proceeds 
of  any  sale  of  bonds  shall  be  placed  in  the  Treasury  to  the  credit  of 
the  proper  fund,  and  shall  be  applied  exclusively  to  the  purposes 
and  objects  mentioned  in  the  ordinance  authorizing  their  issue,  \mtil 
such  objects  are  fully  accomplished. 

In  the  case  of  BROOKS  vs.  SEA  ISLE  CITY,  decided  by 
the  Supreme  Court  of  Kew  Jersey,  and  reported  in  8Z  Atl.  Rep.  at 
page  779,  the  court  held  that  the  power  of  the  voters  was  limited  to 
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passing  their  Judgment  upon  the  bond  issue  as  a  concrete  prop- 
osition of  the  public  policy  of  a  municipal  expend! t\ire,  and  not 
to  the  subdivision  of  the  proceeds  and  the  application  thereof 
to  the  specific  improvements  contemplated  by  the  referendum. 
In  other  words,  the  court  decided  that  while  the  electors  of  the 
municipality  might  approve  the  bond  issue,  it  was  for  the  legis- 
lative department  of  the  city  to  determine  the  amounts  to  be  used 
for  the  respective  propositions  making  up  the  total  bond  issue. 

This  rule,  of  course,  would  not  prevail  if  in 
voting  for  the  bonds  a  specific  sua  waB  provided  for  each  of  the 
separate  propositions  aggregating  the  total  bonded  indebtedness. 
In  the  instant  case,  as  I  have  already  said,  the  electors  did  not 
signify  either  their  desires  or  their  intentions  as  to  what 
particular  sum  should  be  spent  for  each  of  the  propositions  which 
aggregated  the  total  amount  of  the  bonds  voted  for,  and  while  it 
does  not  11©  within  the  power  of  the  appropriating  body  of  the 
municipality  to  ignore  the  construction  of  one  iLj>rovement  at  the 
expense  of  the  other,  a  very  wide  discretion  is  vested  in  that 
body  as  to  the  amount  which  shall  be  used  for  each  particular 
improvement,  uid  unless  there  is  an  abuse  of  that  discretion,  the 
courts  will  not  interfere. 

You  are  therefore  advised  that  if  the  Board  of 
Supervisors  are  willing  to  appropriate  the  additional  toaount  which 
you  now  deem  necessary  for  the  construction  of  the  Health  Center 
and  ninergenoy  Hospital  adjacent  to  the  Civic  Center,  that  body  has 
the  power  to  do  so,  provided  of  co\ir8e,  that  the  appropriation  is 
not  such  that  it  will  prevent  the  construction  of  the  other 
improvements,  the  cost  of  which  was  provided  for  in  the  bond  issue. 


■^1  Sincerely  yoxurs, 


ClTt   ATTORKEY. 


Board  of  Health. 
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Feb.  20th,  1930. 
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SUBJECT:  In  re  Validity  of  Ordinance  Reoulring 

Permits  as  a  ?re-req.-ul8ite  to  lermittlng 
iixisting  Laimdries  to  Operate. 

I.': 

C 
Dear  Sirs: 

I  am  in  receipt  of  your  letter  under  date  of  February 
6th,  reading  as  follows: 

"The  following  situation  has  presented  itself 
to  the  Fire  Coramittee: 

An  ordinance  was  passed  by  the  City  and 
County  of  San  Francisco,  reguiring  all  laundries  to 
obtain  a  permit  before  doing  business.  There  hare 
been  numerous  applications  filed  before  the  irire 
Goiamittee  for  permits  to  do  business  by  laundries 
that  have  actually  been  engaged  in  business  for 
periods  ranging  from  1  to  15  years.  It  appeared  to 
us  as  menbers  of  the  Fire  Committee  that  there  is  a 
legal  question  presented,  in  this:  that  the  law  is 
endeavoriiog  to  accomplish  a  retroactive  effect,  which, 
as  to  these  applicants,  might  be  unconstitutional. 

v'e  would  therefore  appreciate  it  if  you  would 
give  us  your  written  opinion  as  to  v/hether  or  not  this 
lav  is  unconstitutional  as  to  these  applicants." 

OPHTIOIT. 

Laundries  are  made  the  subject  of  regulation  by 
ordinance  Ho.  S800  Kew  Series,  the  first  section  of  which  reads  as 
follows: 

"It  shall  be  tinlawfal  for  any  person,  firm, 
corporation  or  association  of  persons,  to  establish, 
maintain,  operate,  or  carry  on  the  bxisiness  of  a 
public  laundry  or  public  v/ash -house,  v/here  clothes  ure 
^      cleaned  for  hire  in  any  building  or  premises  v/ithin  the 
I      limits  of  the  City  of  Sail  Francisco,  without  having 
first  obtained  a  permit  therefor,  from  the  Board  of 
Supervisors,  which  said  permit  shall  specify  the  name 
of  the  permittee,  and  the  location  of  the  premises 
used  or  to  be  used  as  such  laundry  or  wash-house." 
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On  K&rch  19th,  19E6,  I  had  ocoaslon  to  advise  the 
Board  of  Supervisors  on  the  same  question  in  the  following 
opinion: 

"Responding  to  your  communication  dated  March  12, 
19E6,  wherein  you  ask  my  opinion  as  to  the  application 
of  Ordinance  Ko.  3800  {Hew  Series)  to  the  laundry  of 
Gin  Weh,  located  at  E2  Sanchez  Street,  this  City  und 
County,  you  are  advised: 

oFnricar. 

Ordinance  Ho*  3800  (Hew  Series)  was  duly  and 
regularly  passed  pursuant  to  the  police  power  legally 
vested  in  our  Board  of  Supervisors* 

In  8ul)stance  it  provides: 

'It  shall  be  unlawful  for  any  person,  firm, 
corporation  or  association  of  persons  to  establish, 
maintain,  operate  or  carry  on  the  business  of  a 
public  laundry  or  a  public  wash-house  -----  wi thout 
first  having  obtained  a  peznalt  -  -  -  '-  . ' 

Laundries  are  legitimate  sub^eots  of  regulation 
under  the  police  power. 

Ex   Parte  Lloynier,  65  Gal*  32; 

Sx  parte  ^uong  Wo,  161  Cal*  EEO.  >spe4 

It  is  well  settled  that  all  property  is  held  sub- 
ject to  the  lawful  exercise  of  the  poliee  power  and 
therefore,  the  faet  that  G-ln  veh  has  heretofore  operated 
a  laundry  at  said  premises  without  a  permit  is  of  no 
eonseouenoe* 

Ux  parte  ruong  v/o.,  161  Cal.  EE8; 

Grumbaeh  v.  Lelande,  164  Cal.  684;  ' 

Odd  Fellows  Cem.  Assn*  vs.  City  and  County   ■   ^* 

of  S.  F.,  140  Gal*  £36;  :«^, 

Laurel  Hill  Gem*  vs.  City  and  County  of  *  -•"'''*■- 

S.  F*,  16S  Cal*  475. 

The  words  "maintain,  operate  aid  carry  on"  compel 
the  securing  of  a  permit  for  the  operation  or  maintenance 
of  a  laundry  at  the  site  in  question  and  operate  in       -^ 
futtire.   The  ordinance  has  no  retrospective  feat\ires  but 
does  compel  the  secxiring  of  a  permit  for  future  operation. 

The  ordinance  in  ouestlon  was  at  the  time  of  its 
adoption  submitted  to  City  Attorney,  Hon.  Percy  V.  Long, 
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and  the  qudstlon  now  asked,  was  given  his  careful 
consideration,  und  I  therefore  quote  you  the 
expression  of  his  opinion  on  the  matter: 

'Therefore  an  ordinance  which  seeks  to 
regulate  the  business  of  conducting  a  puljlic 
laundry  or  washhouse  by  requiring  a  permit  from 
the  Board  of  Supervisors,  in  order  to  pass  the 
scrutiny  of  the  Courts,  must  not  discriminate 
between  existing  businesses  and  those  to  be 
established  after  the  adoption  of  the  ordinance; 
that  is  to  say,  it  must  be  unlfona  and  operate      .'  Jjl' 
equally  upon  all  those  engaged  in  such  business.'    qt^ 

You  are  therefore  advised  that  the  ordinance 
in  question  Insofar  as  a  penalt  to  maintain  a 
laundry  applies  to  those  laundries  which  were  in 
existence  prior  to  its  adoption,  as  well  as  to 
those  established  subsequent  thereto." 

In  addition  to  the  cases  cited  In  the  foregoing 
opinion  the  following  additional  ones  sustain  the  conclusion 
reached  therein. 

In  re  DOHDERO,  19  Cal.  App.  66. 

In  this  case  the  District  Court  of  Appeals  passed 
upon  the  validity  of  an  ordinance  regulating  the  niaintenance  of 
stables.  The   pertinent  portion  of  the  ordinance  reading  as 
follows:  "It  shall  be  unlawful  for  any  person,  firm  or  corpora- 
tion to  maintain  as  a  stable  for  horses,  eto.,  any  existing 
structure  not  used  at  the  date  of  the  passage  of  this  ordinance 
for  stable  purposes  without  first  obtaining  a  :iermit  froai  the 
Board  of  Supervisors  and  the  board  of  health,  etc."   The  court 
said:  "It  is  the  plain  pxirpose  of  the  ordinance  to  regulate 
the  maintenance  of  stables.  The  mere  erection  of  a  building  for 
stable  purposes  coxLLd  not  injuriously  affect  the  oomounity.   It  is 
the  maintenance  and  operation  of  a  stable  that  might  injxiriously 
affaot  the  public  health  or  otherwise  create  a  nuisance.  Yet  under 
this  ordinance  if  a  structure  was  being  used  as  a  stable  at  the 
enactment  of  an  ordinance,  no  permit  to  maintain  such  a  stable  is 
required,  while  such  permit  is  req^ulred  to  maintain  a  stable  in 
any  structure  not  so  tised  at  the  time  of  the  enactment  of  an 
ordinance.  These  provisions  bring  the  case  clearly  within  aXPARTE 
BOHEH,  115  Cal.  27E,  where  it  is  held  that  an  ordinance,  which 
assumed  to  prohibit  the  sale  of  cemetery  lots  for  burial  purposes, 
was  discriminating  in  its  operation  between  individuals  similarly 
situated  and  was  for  that  reason  unreasonable  and  invalid." 
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The  same  views  were  subsequently  expressed  by  the 
same  court,  in  construing  a  planing  mill  ordinance  enacted  by 
the  Board  of  Supervisors  of  San  Francisco,  which  ordinance 
attempted  to  exempt  existing  mills  from  the  necessity  of 
obtaining  a  permit. 

see  EX  PARTS  KORDOULIS,  27  Cal.  App.  4.    xti   7««elT»A 

In  view  of  the  foregoing,  you  are  again  advised  that 
a  permit  must  be  obtained  in  oompllanee  with  the  provisions  of 
Ordinance  3300  (Hew  Series),  by  laundries  which  existed  before 
the  adoption  of  the  ordinance,  as  well  as  by  those  who  may  come 
into  being  thereafter. 

Sincerely  youpa. 


CITY  ATTORTSY. 


To  the  Fire  Committee 
of  the  Board  of  Supervisors* 


j^jiTJter 


Ci.1  sut4i.Vi.;JiG:i  cr   •lii-li.  s^i-ti,  tuc.  ,Vi,  ^rdiiijx.*; 


•» 


\i  i) 

•  ■ 


,(ip- 


iiiiUOU. 


ax 

.  itdm  4'Jtamg  b 


.siHO'i  liioi:«oni" 


.YIuMOTT-a  YTIO 


OO  •ti 


J^s 


*2 
February  24,  1930. 


SUBJECT:  City  Paramount  in  Municipal  ".f fairs;  Zoaing  Ordinances 
must  first  be  Submitted  to  City  Planning  Commission. 

Gentleinen:  ^_ 

Tour  request  for  an  oplnloft?dated  February  18th.  was  receired 
by  me  as  follows : 

,  HEi3mg:T 

oars 
'•The  Board  of  Supervisors  has  under  consideration  <^ 
a  proposed  ordinance  introduced  by  Supervisor  Stanton  amend-'  t_ 
ing  Ordinance  No,  8140  (New  Series),  which  prohibits  the  con- 
struction or  establishment  of  wholesale  food  terminals, 
warehouses,  freight  yards  and  ferry  terminals  within  a 
certain  described  district  (Marina  District) ,  by  including 
in  said  prohibited  structures  and  callings,  airplane  land- 
ings and  hydroplane  landings. 

On  motion  of  Supervisor  Power,  the  Board  directed 
me  to  request  you  for  an  opinion  as  to  the  legality  of  this 
proposed  ordinance.  In  this  connection  your  attention  is 
called  to  the  'tatutes  of  1929,  page  1874,  Chapter  850,  and 
particularly  to  Section  10  thereof. 

The  attorney  representing  interests  opposed  to  the 
proposed  ordinance  also  contends  that  the  Board  of  Super- 
visors have  no  Jurisdiction  as  the  proposed  ordinance,  in 
effect,  is  a  zoning  ordinance. 

Your  legal  opinion  as  to  the  legality  of  this 
proposed  ordinance  and  the  jurisdiction  of  the  Board  iri 
the  premises  is  respectfully  requested  in  time  for  meeting 
of  l^e  Board  on  Monday,  Februaiy  24,  when  the  subject  matter 
wili  be  on  the  calendar  for  action," 

-a.  It  aay  #i£i|t^2L^adliy  %^^^'    ^-^  *  ;rr«sp»«tiT«  of 

%   tiie  '      ^elature  may  aay  or  do  a  1         -'«1  f^^T,. 
The  statutes  of  1929,  page  1874,  chapter  850,  section  10, 

proTlde  as  follows: 

"Sec,  10.  Except  as  otherwise  provided  in  this   ; 
act,  no  city,  county,  city  and  county,  Town  or  other  polit*  roirfer 
ical  subdivision  of  this  state,  shall  by  law,  ordinance. 
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ctttr*  auch  as  those  .. 

rale,  regulation,  or  otherwise,  license  aircraft  or  air* 
men,  or  provide  for  the  registration  thereof,  or  pre- 
scribe any  air  traffic  rules  to  govern  the  operation  of      "^ 
aircraft  in  flying,  or  the  use  of  airports,  emergency 
or  other  landing  fields,  or  in  any  way  regulating  or 
or  controlling  emergency  or  other  landing  fields  or  air 
navigation  facilities,  and  the  Legislature  hereby  de- 
clares that  the  government  of  the  State  of  California 
has,  to  the  exclusion  of  all  political  subdivisions 
thereof,  complete  sovereignty  of  the  air  space  over 
the  lands  and  waters  of  the  State  of  California,  and 
hereby  reserves  complete  and  exclusive  legislative 
jurisdiction  concerning  the  same*" 

The  Legislat\ire  in  passing  the  foregoing  state  law  appears 
to  have  attempted  to  vest  in  the  State  of  California  il  authority 
in  air  matters  to  the  exclusion  of  smaller  and  more  local  political 
subdivisions.  With  regard  to  non-municipal  affairs  there  is  no 
question  that  the  state  can  assume  full  control.  However,  with 
respect  to  municipal  affairs  no  state  law  can  give  the  state  author- 
ity paramount  to  local  political  subdivisions  which  have  in  their 
charters  a  provision  to  the  effect  that  with  respect  to  municipal 
affairs  the  local  political  subdivision  shall  not  be  subordinate 
to  the  state  law.  In  the  San  Francisco  charter  there  is  such  a 
provision  -  Subdivision  44,  Section  1,  Chapter  II,  Article  II. 
This  charter  provision  was  adopted  piirsuant  to  the  provisions  of 
Section  6,  Article  XI  of  the  bonstitution,  which  provides  as 
follows: 

"Cities  and  towns  hereafter  organized  under 
charters  framed  and  adopted  by  authority  of  this  Con- 
stitution are  hereby  empowered,  and  cities  and  towns 
heretofore  organized  by  authority  of  this  Constitution  • 
may  amend  their  charters  in  the  manner  authorized  by 
this  Constitution  so  as  to  become  likewise  empowered 
hereunder,  to  make  and  enforce  all  laws  and  regulations 
in  respect  to  municipal  affairs,  subject  only  to  the 
restrictions  and  limitations  provided  in  their  several 
charters,  and  in  respect  to  other  matters  they  shall 
be  subject  to  and  controlled  by  general  laws.'* 

Therefore,  it  may  be  very  readily  seen  that  irrespective  of 
what  the  state  legislature  may  say  or  do  a  local  political  sub- 
division is  imraune  to  state  laws  which  attempt  to  restrict  it  in 
municipal  affairs  matters.  Tliere  is  no  question  in  n^  mind  but 
that  the  use  of  airports,  their  establishment,  etc.  is  a  purely 
municipal  affair. 

Until  the  recent  amendment  of  Article  XVIII  of  the  San 
Francisco  Charter  the  Boi^rd  of  Supervisors  was  vested  with  the  power 
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of  passing  ordinances  dealing  with  matters  such  as  those  mentioned  in 
the  request  for  an  opinion  and  without  reference  to  the  City  Planning 
Commission.  Since  the  amendment,  however,  the  City  Planning  Commiss- 
ion seems  to  be  rested  with  a  measure  of  power  regarding  all  zoning 
matters.  Section  4  of  Article  XVTII  of  the  charter  now  provides  In 
part  as  follows: 

"No  ordinance  shall  be  considered  by  the  Super- 
visors, the  purpose  and  intent  of  which  is  tne  classifi- 
cation, regulation  or  control  cf  the  height,  area,  bulk, 
location  or  use  of  any  building  or  buildings,  or  premise 
or  premises,  and  classifying  any  property  into  any  dis- 
trict or  zone  for  such  purpose,  or  establishing  a  set- 
back line  or  lines  along  any  street  or  portion  thereof 
in  the  City  and  County,  without  being  first  submitted 
to  the  City  Planning  Commission  for  a  report  and  recom- 
mendation. If  the  Commission  disapproves  any  auch 
ordinance,  the  "Supervisors  may  adopt  the  same  only  by 
an  affirmative  vote  of  at  least  two-thirds  of  its 
entire  membership." 

This  part  of  ?:ectlon  4  seems  to  fit  the  instant  situation. 

I  am,  therefore,  of  the  opinion  that  matters  of  prohibiting 
airplane  landings  or  hydroplane  landings  must  be  initially  submitted 
to  the  City  .  lanning  Commission  where  they  must  take  the  usual 
course  incident  to  such  matters. 

Respectfully, 


CITY  ATTORtTEY 
Board  of  Supervisors . 
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COT^rolBi^  bo&x,   to  be   «:serol»«d  b/  it  1b  auAh  a 


SUBJECT:     Appointment  of  Employees  of 
Board  of  Supervisors. 


Dear  Sir: 

You  have  asked  that  I   advise  you  as  to   the  power  of  the 
Board  of  Supervisors  to  delegate  to  its  Coouaittees  the  power  to 
appoint  and  retain  employees,   and  \mder  what  conditions  the  Board 
may  appoint  employees  other  than  those  whose  appointment  is  provided 
for  by  charter  or  by  ordinance. 

OPDflOH. 

The  only  committee  of  the  Board  of  Supervisors  which  is 
provided  for  by  the  charter  is  the  Finance  Committee.   This 
committee  is  provided  for  and  its  powers  are  defined  by  Section  3, 
Chap.  II,  Art.  II  of  the  charter.  The  appointment  of  all  other 
committees  comes  from  the  inherent  power  of  any  legislative  body  to 
appoint  eoaimlttees  for  the  orderly  and  expeditious  handling  of  the 
matters  which  are  committed  to  its  charge  and  consideration.  Such 
committees  when  appointed  have  no  powers  beyond  those  given  by  the 
body  appointing  them,  and  the  appointing  body  cannot  delegate  to  a 
committee  the  duties  which  the  body  itself  is  charged  with  performing. 
See  PEOPLE  ex  rel  KELLY  vs.  CLEAK  STREET  COMPAITY  (HI.)  9  L.  R.  a. 
New  Series  455,  where  the  court  said: 

"The  governing  body  of  a  municipal  corporation 
is  not  at  liberty  to  delegate  to  a  committee  or  an 
officer  or  agent  governmental,  legislative  or  dis- 
cretionary functions  confined  to  it  by  the  legislature 
of  the  State  in  the  absence  of  express  authority  for 
such  delegation."  -  Citing  Am.  and  Sng.  2nol.  of  Law, 
Vol.  EO,  End  I^d.  p.  1217  -  Cooley»s  Constitutional 
limitations  -  5th  Ed.  p.  249,  and  Dillon  on  Kun.  Corp. 
2rd  jid.  Pao.  96-97. 

The  Supreme  Court  of  our  own  State  in  ?3:iGHT  vs.  SUREKA, 
123  Cal.  192,  has  given  expressions  of  the  same  principle  in  the 
following  language: 

"The  principle  is  a  plain  one,  that  the  powers  or 
trusts  devolved  by  law  or  charter  upon  the  council  or 
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governing  body,  to  be  exercised  by  it  in  s\ioh  a 
manner  as  it  shall  Judge  best,  oannot  be  delegated 
to  others." 

-■^~"?'3  "*"h'''^-  It  '.r<   ro*  r?it^.f^?.  th© 
Also  STEWART  vs.  CITY  OF  aOSHBK  (Appellate  Court  of 
Indiana)  143  K.  E.  301. 

This  case  involved  directly  the  validity  of  an 
appointment  of  an  employee  by  a  ooamittee  under  delegated  authority. 
The  court  said: 

"It  will  be  observed  that  this  statute, 
while  providing  that  committees  may  be  appointed 
to  direot  and  supervise  munloipal  owned  public 
utilities  of  the  kinds  therein  mentioned,  does 
not  confer  express  authority  on  such  committees 
to  employ  superintendents  therefor.   There  is  no 
ground  for  a  contention  that  sueh  authority  may 
be  implied  from  that  given,  in  view  of  the  clause 
following  the  one  providing  for  such  committees, 
which  expressly  confers  the  authority  to  employ      ■'■y* 
superintendents  on  common  councils  of  cities, 
coupled  with  a  condition  which  requires  the 
exercise  of  discretion  and  Judgment,  as  disclosed 
by  the  presence  of  the  phrase  'as  aay  be  necessary 
and  proper'.   This  being  true,  the  common  council  of 
appellee  had  no  power  to  delegate  the  authority 
thus  conferred,  as  the  language  of  tho  statute 
clearly  shows  that  it  was  the  legislative  intent 
that  t}f   several  members  of  the  common  council        - 
should  exercise  their  deliberative  and  concerted      -^ 
discretion  t.nd  judgment,  as  to  such  employment. 
This  is  in  harmony  v/ith  the  well-settled  rule, 
generally  recognized  and  applied." 

tinder  our  charter,  oeo.  4,  Chap.  I,  Art.  II, 
defining  the  powers  of  the  Board  of  Supervisors,  Sub.  1  provides 
that  the  Board  shall  '^appoint  a  clerk,  sergeant  at  arms,  and 
when  authorized  to  do  so  by  ordinance,  such  additional  clerics  and 
other  assistants,  as  may  be  deemed  necessary."   Applying  the 
principles  set  forth  in  the  foregoing  cases  to  our  charter 
language,  we  can  reach  but  one  conclusion,  that  the  appointment 
of  clerks  and  assistants,  other  than  the  Clerk  of  the  Board  and 
the  Sergeant  at  .xms,  is  a  matter  which  is  coraaitted  to  the  dis- 
cretion of  the  whole  Board,  and  therefore  oannot  be  delegated. 
The  conclusion  is  especially  clear  when  we  give  consideration  to 
the  language,  "when  authorized  by  ordinance  to  do  so".   The 
powsr  of  enaoting  an  ordinance  is  lodged  in  the  Board  and  not  in 
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any  committee  thereof.        ni   tn  tb«t  •T-r«r.t  V;-       ^?  In 

Therefore,  you  are  advised,  that  it  is  not  within  the 
power  of  the  Board  to  delegate  the  power  of  the  appointment  of 
employees  to  a  oommittee,  and  it  is  needless  to  add  that  the 
oonmittee  itself  has  not  the  power,  tmless  it  is  conferred  upon  it 
by  charter.  The  Finance  Committee  of  the  Board  is  directed  to  do 
certain  specific  things,  irrespective  of  any  delegation  or 
instruction  of  the  Board.  -  Sec.  3,  Chap.  II »  Art.  II  of  the  charter. 
'.Vhere  funds  are  provided  by  the  Board,  this  ooiraalttee  has  the  right 
to  employ  the  necessary  assistants  to  perform  the  duties  which  the 
charter  entails  upon  it,  but  this  power  coiaes  not  by  reason  of  any 
delegation  by  the  Board,  but  by  reason  of  the  charter  provisions, 
for  a  direction  to  do  a  certain  thing  carries  with  it  the  power  to 
retain  the  necessary  assistants  to  do  it.  The  other  committees  of 
the  Board  being,  as  I  have  said,  creatures  of  the  Board  itself,  and 
no  speeiflo  duties  being  conferred  upon  them  by  charter,  have  not 
the  same  power* 

In  the  matter  of  the  appointment  of  employees  generally, 
the  measure  of  the  power  of  the  Board  of  Supervisors  is  found  in 
Sub.  1  of  360.  4,  Chap.  I,  Art.  II  of  the  charter,  which  subdivision 
gives  to  the  Board,  the  right  "when  authorized  to  do  so  by  ordinance, 
to  appoint  such  additional  clerks  and  other  assistants  as  may  be 
deemed  necessary".  I  am  of  the  opinion  that  this  provision  gives  to 
the  Board  the  right  to  appoint  the  necessary  clerks  and  assistants, 
when  the  requisite  ordinance  is  enacted  creating  the  position  and 
providing  funds  for  the  compensation  of  its  occupant,  mix   that  it  Is 
not  necessary  to  make  application  to  the  Ji;ayor  to  have  the  position 
created,  the  charter  language  being  sufficiently  broad  to  authorize 
the  Board  to  act  of  its  own  volition. 

Seotlon  35  of  Article  XVI  of  the  charter,  which  makes 
provision  for  additional  clerks  and  employees,  in  my  opinion  applies 
only  to  those  departments  the  number  of  whose  employees  are  to  some 
extent  fixed  by  charter,  and  which  are  not  given  the  right  to  retain 
additional  employees  when  necessary.  This  view  was  shared  by  Hon. 
Percy  V.  Long,  when  on  January  12th,  1910 »  he  advised  the  Fire 
Commission  on  the  subject,  and  in  referring  to  bee.  S5  of  ^irtlcle  XVI, 
said:  "The  latter  section  clearly  applies  to  conditions  when  an 
officer,  board  or  department,  the  number  of  whose  deputies,  clerks  or 
employees  is  specified  in  the  charter,  requires  additional  places, 
and  BO  authorization  for  the  additional  places  is  made." 

Therefore,  I  believe  that  the  Board  of  iSupervlsors  has 
the  right  to  create  additioneil  positions  to  carry  on  the  work 
committed  to  it,  and  the  recommendation  for  those  positions  need  not 
first  come  from  the  Mayor.  Understand,  however,  that  the  iiayor  has  the 
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■hUfte  right  to  veto  an  ordinance  creating  additional  appointments 
nte  he  has  any  other  ordinance,  and  to  that  extent  has  control  in 
the  premises. 

^1  appointments  made  hy  the  Board  of  Supervisors 
are  subject  to  the  Civil, Service  provisions  of  the  charter,  a,nd 
unless  appointees  come  within  the  exception  provided  for  in  those 
provisions,  they  must  be  taken  from  eligible  lists  of  the 
Commission  or  allowed  by  the  Commission  pending  the  creation  of 
lists.  All  positions  are  however  subject  to  the  provision  eon- 
tained  in  Geotion  E  of  article  XIII  of  the  charter,  which  provision 
reads  as  follows: 

"Before  any  new  position  is  created,  the 
authority  creating  such  position  shall  secure  from 
the  Civil  Service  Commission  the  proper  designa- 
tion of  such  position,  and  the  title  of  such  posi- 
tion shall  correspond  with  the  classifioation 
adopted  in  accordance  with  the  provisions  of  this 
section*" 

You  are  therefore  advised,  that  before  enacting  any  ordinance  pro- 
vising  for  additional  assistants,  the  Board  should  obtain  the 
appropriate  title  for  the  position,  and  In  the  ordinance  authorissing 
the  appointment,  refer  to  it  by  the  proper  designation. 


Slnoerely  yours, 

/jilaess  or 

^^^  cianr  at!popj3ey. 

a:;.i;.tiles  from  the 
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Mar.   3rd,  1920. 


SUBJECT:      In  re   Ordinance  Regulating  ^^  ^^^Z  ^t^ 

Hospital  Associations,  etc.  »ne3<i,    .>i:At  ta« 

lie&t,   *r4i4.i.«   Uii>*«  wau  n«^  h^iresitivr  vziKa^e  in  It 

])ear  Sirs:  '  .-.- ...-...■.  .,  ,.. ., 

You  have  submitted  to  me  a  draft  of  an  ordinance 
regulating  the  business  of  hospital  associations  and  the  contract- 
ing by  indiridaals,  firms  and  corporations,  of  medieines,  dootor 
and  hospital  service,  :nd  have  asked  that  I  advise  you  as  to  the 
constitutionality  of  the  draft  submitted. 

OPCTIOH. 

wh.' 

'■'^  Section  one  of  the  ordinance  makes  it  mandatory  that 

any  one  engaging  in  the  business  mentioned  after  the  enactment  of 
the  ordinance  shall  first  secure  a  license  from  the  Board  of  Health. 
Sec.  2  and  4  of  Chap.  V,  Art.  IV  of  the  charter  vests  the  right  of 
issuing  licenses  and  collecting  the  amount  due  for  licenses  in  the 
Tax  Collector,  and  the  Board  of  Supervisors  cannot  by  ordinance  vest 
that  right  in  any  other  person  or  body.  However,  it  is  permissible 
to  make  the  issuance  of  a  license  dependent  upon  a  permit  to  operate 
a  business  being  obtained  from  the  Department  of  Health. 

There  is,  however,  a  more  serious  objection  to  section 
one  of  the  ordinance,  and  that  is  that  it  exempts  from  its  pro- 
visions those  now  engaged  in  the  business.  Regulatory  ordinances 
must  operate  equally  upon  all  engaged  in  the  particular  business  or 
calling  regulated,  otherwise  the  ordinance  is  discriminatory  and 
therefore  invalid. 

See  In  re  DOKDERO,  19  Cal.  App.  66  - 

Where  the  District  Court  of  Appeal  decided  that  an  ordinance  regulat- 
ing the  conduct  of  stables,  which  exempted  existing  stables  from  the 
effect  of  its  provisions,  was  for  that  reason  void. 

Also  SX  PARTE  KORDOULIS,  £7  Cal.  App.  4  - 

Where  the  same  court  applied  the  rule  and  reasoning  to  planing  mills. 

I  believe  that  notwithstanding  the  provisions  in  section  Z 
of  the  ordinance,  which  permits  persons  already  engaged  in  the  calling 
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s. 


to  file  with  the  Board  of  Health  an  applloatlon  and  hond,  and 
thereupon  suoh  persons  shall  be  deemed  to  be  licensed,  that  the 
disorimination  is  not  cured,  for  in  the  case  of  those  already 
engaged  in  the  business,  the  mere  filing  of  the  application  and 
bond  is  sufficient,  while  those  who  may  hereafter  engage  in  it 
must  actually  obtain  a  license  to  do  business.   In  one  case  the 
right  to  do  business  is  automatic,  while  in  the  other  it  is  dis- 
cretionary with  the  Board  of  Health. 

Furthermore,  I  direct  your  attention  to  the  fact  that 
the  ordinance  attempts  to  regulate  persons  who  would  for  any 
consideration  furnish  any  other  person  medical  attention  or  service, 
medicine  or  hospitalization.   This  would  prevent  a  licensed 
physician  from  agreeing  to  give  medical  or  surgical  attention  to 
any  person,  or  a  druggist  from  agreeing  to  furnish  medicines,  or 
a  duly  licensed  hospital  to  furnish  hospital  service,  to  any  person 
who  might  contract  for  it,  cjad  In  my  opinion  such  a  provision  would 
be  in  conflict  with  the  provisions  of  the  Federal  constitution. 

In  view  of  the  foregoing  defeets  in  the  draft  of  the 
ordinance,  I  have  made  no  iuveetigation  as  to  the  right  of  a 
munlolpality  to  regulate  health  and  hospital  associations,  but  I 
have  grave  doubts  if  such  associations  are  subject  to  local 
regulation.  However,  If  you  desire  to  go  ftirther  in  this  matter, 
I  will  be  pleased  to  investigate  this  point  and  to  advise  you  upon 
It,  if  you  so  request, 

>•  Sincerely, 


Cliy  ATTORKEY. 


To  The  Grand  Jury. 
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S0BJ3CT:      la  r*  Use  of  JPortion  of  a  in»bl,lc  Park 
(jiS  £  ^x%e  for  sehool  jsuii-dlaf* 


Dear  Sirs: 

I  am  in  receipt  of  your  favor  asking  if  it  will  be 
permissible,  with  the  consent  of  the  J  i\rk  CoTiimission,  to  use  a 
portion  of  the  public  park  known  as  Holly  Park  Clrole  as  a  site 
for  a  school  house. 


AS  far  as  I  have  been  able  to  ascertain.  Holly  Park 
Circle  was  deaioutca  to  the  people  of  the  City  and  County  as  a  public 
park,  by  the  owner  of  the  property  at  the  time  said  owner  offered  the 
property  for  sale  in  subdivisions,  and  has  for  saaay  years  been  used 
for  the  purposes  lor  which  it  was  dedleated* 

The  law  is  well  settle  a  that  when  property  is  dedicated 
for  a  park,  its  use  for  any  purpose  wnich  will  nrevent  it  being: 
enjoyed  for  the  purposes  for  whieh  it  was  dedicated  will  not  be 
permitted* 

It  has  been  decided  by  the  bupreme  Court  of  this  btate 
tbiat  the  building  of  a  school  vipon  land  dedicated  for  a  park  vrill  not 
be  pemltted.  See  McCULlOUGH  v.  BOaRD  OF  ifflUCATIOH,  51  Cal.  418,  in 
whieh  ease  the  court  saidt 

"The  Board  of  Mucation  had  no  authority  to  appro- 
priate Hamilton  oQ^uai^e,  or  any  portion  thereof,  as  a 
site  for  the  proposed  high  school.  The  purposes  for 
whieh  the  public  squares  may  be  used  are  those  defined  by 
positive  law,  and  the  erection  of  school-houses  thereon 
is  not  one  of  these  purposes.  The  resolution  of  the  Board 
of  Supervisors  assuming  to  authorize  the  Board  of  i:^dujoation 
to  appropx^iate  a  portion  of  this  sq^uare  for  that  purpose, 
though  passed  in  due  form,  was  inoperative,  because  the 
Board  had  no  authority  to  devote  a  public  square  to  that 
purpose." 

You  are  therefore  advised  that  it  is  not  within  the  power 
of  your  Board,  with  or  without  the  consent  of  the  i ark  Commisoion,  to 
use  any   portion  of  Kolly  jr'ark  as  a  site  for  a  school  building. 

Respectfully, 


>oard  of  iilducation. 


,  mm/-iTJin?v 
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5UBJ3CT:   Right  of  iJoard  of  Jduoatlon  to 

/ithhold.  Ptnzuoktnt  Clussif  io&tlon 
l)»«ati8tt  of  Healdttcoe,  ^arritige,  ete* 


D«ar  cirs: 

t:. 


RBqUgSti 


'^I  desire  to  be  adrised  us  to  the  oource  that  shevld  be 
pursued  Iti  the  ease  of  iirs.  lerese.  oglou  who  has  been  servixig  as 
a  sabetltute  teaaher  under  various  &ppointment&  sinoe  19E5  and  who 
now  elaims  right  to  olaesifioatlon  as  u  regular  teacher. 

Mrs.  c  glou  ie  a  married  woman  and  was  such  at  the  time 
of  her  first  appointment  as  a  substitute  teaeher.   Iso,  she  resided 
in  Berlcelejr  and  not  in  ^an  Franclsoo  and  has  continued  to  reside  in 
Berkeley  from  the  time  of  her  first  uppointment  as  substitute  teacher. 

9he  Board  of  Kdoeation  has  a  rxile  which  h&s  been  in  effeot 
for  m«ni'  years  und  prior  to  -.rs.  v)slou*8  first  appointment  th&t 
married  women  are  not  eligible  for  appointment  as  probatiozuurjr  or 
regtilar  teachers  in  the  Ssm  Franoisoo  public  schools. 

Mrs.  cglou  was  appointed  an  eaargenay  substitute  teacher 
in  the  Oalileo  High  Sohool  in  192S. 

On  June  7,  1926  she  waa  notified  that  her  aerrioes  would 
not  be  required  for  the  ensuizig  jaar* 

On  KU^st  17,  1925  she  returned  to  the  Galileo  :{igh  School 
as  a  substitute  teaeher.  There  is  apparently  no  record  of  her 
assignment  as  such. 

On  June  9,  19E6  she  resigned  as  an  emergency  substitute, 
ef festive  June  30,  19S6«  I  assume  that  this  resignation,  since  it 
ooourred  on  June  9th,  was  for  the  purpose  of  meetizig  the  recuirements 
of  the  law  which  requires  tht.t  teachers  must  be  notified  by  June  10th 
if  their  seryioes  are  to  be  discontiniieA. 

She  was  reaaaigned  aa  a  substitute  teaeher  in  the  Galileo 
Hi^  Sohool}  of festive  August  16,  1926. 

At  tlio  time  of  her  reassignment  following  hor  resigziation 
the  preceding  June  there  was  In  existeneo  a  rule  of  the  Board  of 
Education  requiring  newly  appointed  teacliers  to  reside  in  San 


,-:^et  .?:#*  .«*s' 


[V'7 


iVXl       lAfr^ 


^a/vLC!  c^  <txl^i'X  8«tJt/jiIo   7/oxt 


•Kilt  9Ai  iA  /Ic!  1-  nnv  BSkft  aumom  b^litani  b  ii  jsrol^r   .at^&i 


^o«11(«  ak  a*«tf  »lr 


JO  >xao£l  ti(7 


ItXtfon  8*olrT»a  i^d  jT^xi^  t>%ktkiea  a^tw  ada  Mfti  ,T  tmati,  a6 

tiLaa'i  i^liraaa  oxi^  -xol  Ibd-iiii  «•£  oo 

•  doiA  an  #itaaBialaaA 

^J  (Tiisati^sa's  8Ail^  t.i^  MovQAii  X     .d^tx  ,Oii  9wi\  avltaalla 

atfaar  r  %iTi;ra«ie  1«  •»af'ii;<j  «ril  «ct  «4iw  ^Aifi  veil  ao  Aavuraoa 

itfOX  Biuiit  ^4  fttl'toa  94  tmsfta  •^•4M&9t  ^Mt  u9xliip9iL  dMi^  luX  axit  le 

»jb«o«if#jioo«lJ^  Ht  a#  fsfl  aao^viaa  Tisii^  ti 

oaXlXaC  fid^  al  <xor(OAa#  a4^ivtl;r8tfi;<»  ^  Gas  i^arqilaeii^a;  bj.v 


rec 


•moiiaajMV  vail  lo  9ml&  t 
:>aiKfaXxa  al  a^w  tiedi  aiXii  oai^  afU 

'^'x  o#  Bvado^tt  j^a^ulo^qxi  i^Xwaa  :^k%lvp*t  actSAtuiLii 


2. 


7ranel800  County* 

from  Au^iust  16*  19£6  Mrs*  O^ou  oontinxiacl  to  serre 
as  a  substitute  tsaoher  until  June  1929*  ..he  was  paid  a  regular 
salary  during  tliese  three  years,  bein«  aelTaueed  aeoording  to  » 
Bohedule  the  seeond  tuad  third  years* 

There  appsfurs  to  have  been  no  action  talcen  in  regard 
to  the  status  of  Ifrs*  Oglou  from  ..u^oist  19£6  until  June  1929* 

In  June  X9S,9   she  was  reappointed  as  a  substitute 
teacher  in  the  Galileo  High  sehool  and  her  » lary  fixed  on  a  per 
diem  basis  aooording  to  a  new  rule  that  had  been  established  by 
the  Board  of  iSduoation  lor  the  payment  of  substitute  teaohers*" 


o^mstiHi 


The  reque.  t  for  aji  opinion  in  this  matter  seems  to  be 
divided  into  three  separate  parts*  as  follows: 

1*  Does  the  marriage  status  affeot  a  teaeher  in  the  public 
schools  of  r>an  Francisco* 

£•  May  the  Board  of  i^iduoation  withhold  permanent  elassifioation 
of  a  teaoher* 

9«  l£\U3t  a  teacher  reside  within  the  City  and  County  of  San 
Francisco* 

I  will  undertake  to  answer  the  first  question  by 
referring  to  an  opinion  rendered  by  me  to  you  on  October  End,  19a9, 
in  the  case  of  i^irs.  /i.ena.all*  My  conclusion  in  the  present  mutter  is 
therefore  that  it  is  i::imaterial  whether  i^a.  Oglou  was  married  or 
single  diiring  her  career  as  a  teaoher  in  the  ocin  i<'ranci8eo  public 
schools* 

The  opinion  in  the  case  of  Mrs.  Kezidall  lilcewise  answers 
the  second  ouestion*   It  appears  that  lira,   Oglou  taui^ht  in  the  San 
Francisco  schools  during  the  period  of  time  necessary  to  obtiiin 
penaanent  classification* 

3ee  lieotion  1609  lolitioal  Code,  and 
Section  5*500  r'ohool  Code* 
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iuv^ 


lij.   view  of  the  f&et  that  there  la  a  rxile  of  the 
Board  of  Zduoation  of  oan  Frauclsoo  that  u  te&oher  must  reside 
within  thia  city  und  county,  I  an  of  the  opinion  tlxat  ijjs. 
Oglou  must  be  a  resident  oi'  this  city  tjad  county  in  order  to 
retain  her  status  as  &  teacher*   uoh  a  rule  is  valid. 

See  STUARf  TB.  BOARD  OF  ilDUCATIOS, 

161  Cal.  210. 

?hereirore,  ktb,  Oglou  muet  roside  in  the  City  and 
County  of  i>an  Fr«Lneleeo  In  order  to  retain  her  teaohlna  status. 

It  ie  ^J.se  ay  eplaloii  ths.t  L^rs.  Oglou  is  entitled  to 
her  regular  salary  from  tuid  after  J\me  19S9 ,  £.nd  shoxild  be  puid 
aoeordlngly. 

The  Board  of  i^dueatlon  must  follow  the  law,   end  cannot 
by  any  subterfuge  prevent  the  permanent  elassifioatlon  of  a 
teaoher  after  she  has  performed  three  consecutive  years  of 
school  work. 

See  QUIOSBY  vs.   KIKO. 

e08  Cal.   £99. 


Re cpeot fully, 


CISY  AffOBKSY. 
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MAroh  13,  1930, 


In  re;  Specifications  for  Lighting  ' tandarda 
and  Advertising  for  bids  therefor. 

Gentlemen: 

I  am  in  receipt  of  the  following  letter  from  the  Clerk  of 
the  Board  of  HuperviBors: 

""The  attached  specifications  for  fiirnishing  and 
installing  bouleyerd  lighting  standards,    revised  and  axaend- 
•d  by  U&lph  >. .    liley,   Chief,    department  of     lectricity,    to 
include  various  metal  types,   was,    on  motion  of  Supervisor 
Gallagher,  made  in  Joint  Street  and  street  Lighting  Com- 
mittee meeting,   on  March  6,   1930,   referred  to  you  for  an 
opinion  at  the  earliest  possible  date  as   to  wheUier  or  not 
those  specifications  meet  with  all   the  requirements  of  the 
law  with  respect  to  competitive  bidding. 

You  ere  requested  to  furnish  your  opinion  on 
this  matter  at  your  earliest  convenienoe.»* 

'7ith  the  letter  you  have  forwarded  certain  so-called  spec- 
ifications for  lighting  standards.     I   understand  you  desire  to  be 
advised  as   to  whel^er  or  not  the  enclosed  specifications  are 
sufficiently  definite   to  enable  the  Purchaser  of  Supplies   to  call 
for  bids  for  standards. 

It  appears   to  me   that  the  specifications  submitted  are  ex- 
tremely indefinite  regarding  the  following  provisions: 

A  -  Design,      de  specifications  provide   that  "bidders  may 
submit  bids  on  standards  constructed  from  centrifugally  cast  concrete, 
cast  iron,   or  a  combination  of  sheet  metal  shafts,   with  cast  iron 
bases  and  tops.      The  bidders  shall  submit  their  own  desiffls  of 

standards  proposed  to  be  furnished.**  ' 

Under  this  particular  provision  of  your  specifications  it 
would  uppear   to  me  that  there  could  be  no  real  competition  between 
bidders,   as  each  might  be  submitting  bids  on  an  article  entirely 
different  from  hie  co-bidder.     v)ne  might  bid  on  a  concrete  standard, 
another  on  one  built  of  cast  iron,   and  a  third  on  one  composed  of  a 
sheet  metal  shaft,   with  cast  iron  base.     Each  standard  mijght  have  a 
different  style  of  ornamentation,    and  the  one    submitting  a  very 
ornate  standard  would  naturally  have  to  quote  a  higher  price  than 
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the  one  who  submitted  a  plain  one,  and  hence  one  bid  would  not  be  in 
competition  with  the  other.  In  fact  they  would  be  practically  bids 
on  separate  articles.  Furthermore,  I  note  that  while  the  height 
of  the  standards  is  fixed  the  other  dimensions  are  left  to  the    ^ 
whim  of  the  bidder*  A  bid  on  a  standard  one  foot  In  diameter  is 
certainly  not  in  competition  v?ith  one  for  a  standard  a  foot  and   .  ^^ 
one  half  in  diameter.  ."  ^ 

B  -  Reinforcing.  The  specif ic^^; ions  ^^rovlde  that  the  con- 
crete standard  "shall  be  sufficiently  reinforced  with  steel,  otc.»* 
It  would  appear  to  me  that  what  night  appear  a  sufficient  reinforce- 
ment to  one  bidder  would  seem  insufficient  to  another,  und  there 
oould  be  no  real  competition  bet^veen  the  bidder  who  placed  in  the 
standard  a  small  amount  of  reforcement  as  a^-ainst  the  one  who  re- 
inforced it  to  the  fullest  extent, 

C  -  Number  of  Standards.   In  no  part  of  the  specif iCi-.tions 
is  there  anything  said  as  to  the  number  of  each  class  of  standards 
which  will  be  required.  On  page  one  of  Itc,   ".'lley's  specific  tions 
the  mileage  of  the  streets  on  which  the  standards  are  to  be  erected, 
and  the  approximate  number  renuired,  but  I  can  find  nothing  which 
mentions  any  nuaber  of  any  particular  class  of  standards.  If  a 
bidder  was  to  furnish  two  hundred  metal  standards  he  might  be  able 
to  quote  a  far  better  price  than  if  he  was  to  furnish  only  one 
hundred.   Therefore,  while  unit  bids  are  permissible  it  would 
appear  to  me  that  to  acquaint  prospective  bidders  with  the  minimum 
and  maximum  number  of  standards  which  he  might  be  re  luired  to  furn- 
ish would  be  advantageous  to  the  City  as  well  as  to  the  bidder. 

The  law  is  rather  well  settled  that  specifications  for 
competitive  bidding  must  be  such  that  those  who  are  receiving  the 
bids  may  be  advised  who  is  the  lowest  bidder,  and  that  those  who 
bid  may  enter  into  competition,  one  with  the  other,  to  furnish  the 
specified  article  upon  which  all  of  the  bidders  are  competing. 

In  MacKinnon  v.  I.Iayor  of  Newark,  (N.  J.)  100  Atl.  694, 
the  Supretae  Court  of  New  Jersey  said:  ^ 

'^Didders  muat  be  on  an  equal  footing,  and  that     ^^ 
the  city  vitittted  the  award  when  it  gave  different  spec-     , 
if 1 cations  to  different  bidders." 

In  Tice  v.  Commissioners,  etc,  (N.  J.),  119  Atl.  25,  the 
Court  of  Srroxs  of  the  same  state  said: 

"specif ici-tions  for  public  work  should  be 
precise  and  definite  upon  all  of  the  essential  elements 
that  enter  into  the  competitive  scheme.  They  should  be 
the  same  for  all,  where  uo  common  standard  is  set  up  no 
competition  is  proposed," 
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qulsltion  and  installalion. 

Sincerely  yours, 


CITY  ATTorjf?r3r 


Joint  Coouolttee  on  Streets  and  Lighting, 
Boeni  of  ^'uperrisors, 
City  Hall. 


Specifications  submitted  are  herewith  returned. 


•cl 
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,b&aiijtsi  riJiwenejI  sis  bsitladuz  aaoli Bot^lo&q2 


S  "t^  f 


Mar.  18th,  19:30. 


^UBJrcCTi     Board  of  J^dueatiou  shall  appoint  Tsaohers. 


Dear  Sirs: 

RE€.USST. 

The  Board  of  l^dueatlon  desires  to  be  advised  with  regard 
to  whether  teaehers  shall  be  uppointed  by  the  Board  of  education 
upon  the  reconuaendation  of  the  liuperintendent  of  oohools  under  the 
terms  of  -ection  7,  Chapter  IV,  iijticle  VII,  of  the  .an  i>'raneisco 
Charter,  or  otherwise. 

OPIHIOK. 


Section  7,  Chapter  IV,  ..rticle  VII  of  the  San  Frajicisoo 
charter  provides  as  follows: 

"Appointaaent,  promotion,  assignment  tind  transfer 
of  teachers,  as  L.uthorlzed  in  Subdivision  2  of 
Section  1,  Chapter  III,  of  this  ..rticle  shall  be  made 
by  the  Board  of  Jiducation  upon  the  recommendation  of 
the  Superintendent  of  schools,  and  not  otherwise." 

Section  £.400  of  the  School  Code  provides  as  follows: 

"Boards  ol  school  trustees,  und  city,  fc.Bd  city 

and  eo\inty  boards  of  education  shall  have  power  and 
it  shall  be  their  duty  to  employ  persons  in  public 
school  service  requiring  certification  qualifications 
as  provided  in  this  Code." 

School  teachers  are  persons  recviiring  certification 
qualifications.   That  they  are  employees  is  beyond  ruestion. 

i>ee  HIilLSEN  tb.  RICHARDS, 

69  CeI.  App.  533. 

The  difference  between  the  foregoing  charter  provision 
and  the  school  code  section  is  readily  apparent,   in  the  first 
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instaixoe,  the  Board  of  fJduoation  is  restricted,  and  in  the  second, 
the  Board  of  Jiducation  has  full  end  conplete  powers  untraraneled  by 
any  authority  or  reoomaending  power  of  the  iSuperlntendent  of  schools. 
The  school  law  of  this  itate  is  plain  with  respect  to  the  proposi- 
tion thft  where  there  is  a  conflict  between  a  general  law  and  a 
charter  provision  in  eohool  matters,  the  general  law  must  prevail. 

See  KEUNEDY  vs.  MILLER,  97  Cal,  4S9. 

STSRH  V.  CITY  COUNCIL  OP  BjJRKSLSY, 

E6  Cal.  App.  685. 

However,  ..eotion  5.405  of  the  School  Code  reads  as 
follows: 

"Kothing  in  this  Part  shall  be  construed  so 
as  to  repeal  or  negate  any  provisions  concerning 
employees  of  school  districts  contained  in  the 
charter  of  any  city,  coxinty,  or  city  and  county, 
heretofore  or  hereafter  adopted  and  apT^roved  in 
conformity  with  ^jrticle  XI  of  the  constitution  of 
this  state." 

In  view  of  ection  5.405  of  the  School  Code,  it  would 
seem  that  the  charter  of  the  City  and  County  of  i>an  Franoisoo  in 
this  insttinoe  is  paramount  to  the  :;tate  law,  since  this  is  a  city 
and  county  ?/ith  a  freeholders  chi\rter  adopted  and  approved  in 
conformity  wit^  article  XI  of  the  Constitution  of  this  State* 

It  is  ay  opinion,  therefore,  that  the  Board  of 
JSduoation  shall  appoint,  promote,  assign  tjid  transfer  all  school 
teaehers,  upon  the  recoriimendation  of  the  .Superintendent  of  ^schools 
and  not  otherwise* 

Respectfully, 


CITY  AT^OllKEY* 

Board  of  Jiiduxiation. 
(3) 
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Mar.  19th,  1930. 


STTBJECf :   In  re  Recomraendation  of  city  Engineer 

as  to  Increase  In  J'rlce  to  be  paid  for 
Electric  Current  for  the  Operation  of 
the  Kunicipel  Railway. 


Dear  Sirs: 

I  aa  in  receipt  of  yo\ir  letter  under  date  of  March  6th, 
reading  as  follows: 

"The  3ot.rd  of  Txiblic  v.orlcs  h&s  transmitted  to 
the  Board  of  SuperYlsors  a  Resolution,  without 
recommendation,  in  -.rhioh  the  City  Engineer  recommends 
that  6^  per  car  mile  be  fixed  as  the  price  to  be 
paid  to  the  Market  ; treet  Railway  Company  for  the 
operation  of  Municipal  Railway  cars  using  power  to 
and  from  the  trolley  wires  of  the  Market  street  Rail- 
way Company,  instead  of  6-l/8^  per  car  mile  as  per 
the  present  agreeaent,  which  was  entered  into  by  the 
Board  of  ?<orks  under  date  of  July  6,  1923  (Resolution 
Vo.  78077,  ..eoond  Series)* 

The  Jublic  Utilities  Committee,  to  which  the        " ^* 

Resolution  has  been  referred,  hcs  directed  me  to  "^ 

f     request  you  for  an  opinion  as  to  whether  it  is  not 

necessary,  as  a  pre -requisite,  thut  the  Board  of  Public 
tforks  shoxLld  make  a  recommendation  before  the  Board  of    ^ 
Supervisors  can  uot  upon  the  subject  matter." 

.1 

t  OPIHIOIT. 


The  charter  commits  the  construction,  malntenejice  and 
operation  of  all  public  utilities  owned  or  operated  by  the  city,  to 
the  Board  of  Public  vorks.   Sub,  8,  Sec.  9,  Chap.  I,  Art,  VI, 
Charter.   The  same  subdivision  provides,  that  "full  authority  is 
vested  In  the  Board  of  lublic  .lorks  to  carry  out  the  powers  granted 
in  this  paragraph,  and  it  may  in  aeeordance  with  such  ordinances 
as  the  Cupervlsors  may  onact,  contract  for  v/ork  to  be  performed  or 
materi&J.&  or  equipment  to  be  furnished,  etc.,  whenever  such  v/ork, 
services  or  equipment  are  certified  by  the  City  lixgiiieer  to  be 
necessary  in  connection  v/ith  the  construction,  maintenance  or  opera- 
tion of  such  utilities." 
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In  view  of  the  faot  that  the  operation  of  the  Municipal 
Railway  is  ooromitted  to  the  3oarfi  of  Public  «ork8,  it  would  appear 
to  me  that  the  more  orderly  way  to  proceed,  would  be  to  have  that 
body  make  such  recojamendations  to  the  Board  of  i>upervisors  as  it 
should  deem  xieoessary  or  benoficial  to  the  operation  of  the  utility. 
This  is  especially  true  when  it  comes  to  transmitting  to  the 
Supervisors  the  recommendation  of  the  City  Engineer,  for  the  reason 
that  the  latter  official  is  an  appointee  of  tho  3oard  of  lublic 
vorks,  t.nd  therefoxre,  the  latter  body  should  not  hesitate  either  to; 
approve  or  disapprove  his  recommendations  before  forwarding  thea 
for  action  by  the  Board  of  uupervisors,  She  facts  requisite  to 
act  intelligently  upon  the  natter  referred  to  in  your  letter  must 
of  oourae  be  ivithin  the  Icnovrledgo  of  the  3oard  of  ublic  .orks,  but 
if  that  body  desires  to  submit  to  you  the  recommendation  of  its 
employees  without  its  action  up9n_the  sane,  I  cannot  seo  how  you  can 
prevent  it  so  doing. 

I  cannot  give  the  charter  provision  realtive  to  the 
powers  of  the  Board  of  Jupsrvisors  over  the  municipally  ovmed  public 
utilities  the  narrow  construction  of  saying  that  the  Supervisors  can 
act  only  when  the  ;3oard  of  •ubllc  iovks   reooinmends  that  they  should 
act.  The  charter  vests  the  Supervisors  with  the  power  of  directing 
the  Board  of  iniblio  .vorlcs  hov/  to  aet,  and  they  may  do  so  without  the 
reooMoendation  of  the  latter  body.  Hon.  Perey  V.  Long,  in  en 
opinloa  given  to  the  Board  of  Suporvlsors  on  February  17,  1914, 
(Long's  Opinions  1912-1916,  543)  expresseA  himself  as  follows!   "The 
Board  of  '"^bllc  v/orks  operates  public  utilities  under  the  ordinances 
of  the  jupervieors,  the  ruperviaors  having  the  power  to  determine 
all  matters  of  policy.   In  this  respect  the  r^uperviserB  occupy  a 
position  similar  to  that  of  directors  of  e  corporation,  the  Board  of 
Public  vsorks  being  the  manager  of  the  utility."   A  board  of 
directors  of  e.  corporation  would  certainly  have  the  right  to  direct 
its  nasiager  to  do  or  not  do  a  certain  thing  without  the  x-eeommenda- 
tion  of  the  manager. 

You  are  therefore  advised  that  if  you  deem  It  proper 
that  a  new  contract  should  be  entered  Into  between  the  Board  of  Public 
•  orke  and  the  Market  ;treet  Railway  relative  to  the  famishing  of 
electric  energy,  the  i^oard  of  Supervisors  may  by  ordinance  direct 
the  former  Board  to  enter  into  it,  irrespective  of  the  silence  of 
said  former  Bo.rd  upon  the  subject. 

Sincerely, 

CITY  ATTORUmy. 
To  the  Public  Utilities 

Committee  of  the  Board  of 
Suoervieors. 
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karoh  19,   1920. 

SUBJECT:      IN   RK  F.rTABLir>HINa  iv   GAIIj,;   :{;;FUGE  on   rHOPSRTIES   /..C    iJiRED 

FHOM  rPiiING  V.'VLLiiy  V.A  &R  COfeiiANY  IN  ;.>;JJ   M/vTEO  COUNTT.  .jj 

Gentlemen: 

I  am  in  receipt  of  your  letter  in  which  you  ask  that  I  advise 
your  Committee  as  to  the  necessary  procedure  to  be  taken  by  the  Board 
of  "upervisors  in  order  to  make  the  properties  acquired  by  the  city 
from  the  'Spring  Valley  Water  Company  In  i^an  Mateo  County  a  perpetual 
wild  life  refuse • 

OPBIION 

Chap.677  of  the  Statutes  of  1913  at  page  992  provides  as 
follows : 

"Any  person,  firm  or  corporation  owning  and  in 
possession  of  patented  lands  in  the  State  of  California 
embracing  an  area  of  not  less  than  one  hundred  sixty 
acres  may  transfer  by  an  instrument  in  writing  duly  acknowl- 
edged before  an  officer  authorized  under  the  laws  of  this 
8tat«  t'"  take  acknowledgements  to  the  State  of  California 
the  rl^t  to  presei-ve  and  protect  all  wild  game  on  the  land 
described  therein  for  a  period  of  not  less  than  ten  years. 
Such  instrument  shall  be  filed  with  the  Stute  Board  of  Fish 
Commission;  whereupon  such  board  may  in  its  discretion  de- 
cittra  tho  landa  described  in  such  instrument  a  state  game 
preserve  and  thereafter  for  the  period  named  therein  shall, 
for  all  of  the  purposes  relating  to  the  presei'vation  and 
protection  of  wild  game,  be  under  the  control  of  said  Board," 

It  would,  therefore,  appear  to  me  that  the  Board  of  Supervisors 
might,  by  proper  resolution,  authorise  the  J^iayor  and  the  clerk  of  the 
Boerd  of  Supervisors  to  execute  to  the  ntate  of  California  the  right 
to  preserve  and  protect  all  wild  game  on  any  of  our  lands  in  San  Mateo 
County  for  a  period  not  exceeding  ten  years. 

I  would  suggest,  however,  ttiat  the  Board  of  Public  Viforks, 
through  its  '.Vater  Department,  be  requested  to  make  inquiry  of  the 
Fish  and  Game  Commission  as  to  whether  or  not  any  of  the  regulations 
of  that  body  relative  to  the  maintaining  of  game  preserves  will  inter- 
fere with  the  use  of  the  properties  by  the  City  for  the  purposes  for 
which  they  were  acquired. 

I  can  find  no  case  to  guide  me  on  the  subject  of  the  right 
of  the  City  to  make  this  transfer  wi-ttiout  consideration  and  I  am  basing 
ny  opinion  upon  the  fact  that  the  prevention  of  hunting  and  pursuit  of 
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wild  game  upon  these  properties  will  be  beneficial  for  the  full  use  of  the 
property  for   the  purposes  for  which  it  was  acquired  by  the  City. 

I  would  further  suggest  that  the  Board  of  Public  v/orks,    through 
its  Water  Department,   asoertain  as  to  whether  or  not  there  will  be  any 
necessity  for   the   sale  of  any  of  the  properties  in   cuention  during  the 
period  for  which  they  are  set  aside  as  a  game  refvige,   for  the  reason 
that  the  setting  aside  of  same  for  this  purpose  might  mitigate  against 
their  sale. 

Sincerely  yours, 


CITY  ATTORNEY 


Public  Utilities  committee, 
Board  of  Supervisors, 
City  Hall, 
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Mar,  S7th,  1930. 


ri'.M-  h<  «yy  t9r  m^  to  A^oif 


SUBJECT:        In  re   Incinerator  Plans,   and  V/ho   should  ^.jf 

be  called  upon  to  prepare  saaie.  i$a%la 


tUe 
Dear  Sir: 

You  have  transmitted  to  me.  Board  of  Supervisors' 
Resolution  No.  32201,  liew  Series,  which  purports  to  authorize  the 
City  Engineer  to  prepare  plans  and  specifications  for  an  incinerator 
and  to  malce  certain  test  borings  upon  an  available  site  for  such 
incinerator  and  to  present  said  plans  and  specifications  as  well  as 
the  result  of  test  borings  to  the  Soard  of  Supervisors.   The  resolu- 
tion c.lso  purports  to  make  an  appropriation  of  ^10,000.00  to  cover 
the  cost  of  said  plans,  borings,  etc.   You  ask  if  in  my  opinion  the 
resolution  is  in  proper  form  to  receive  your  approval. 

OPIHIOIf. 

My  answer  must  be  in  the  negative.   The  resolution  is 
merely  an  adopted  resolution,  and  as  it  carries  with  it  an  appropria- 
tion in  excess  of  two  hundred  dollars,  it  fails  to  meet  the  require- 
ments of  Sec.  13,  Art,  II,  Chap.  I,  of  the  charter,  which  provides: 

"Svery  bill  or  resolution  providing  for  any 
specific  improvement,  or  granting  any  franchise  or 
^       privilege,  or  involving  the  lease,  appropriation  or    « 
f       disposition  of  public  property,  or  the  expendittire  of 
public  money,  except  stuas  less  than  two  hundred 
dollars,  or  levying  any  tax  or  assessment,  and  every 
ordinance  providing  for  the  imposition  of  a  new  duty 
or  penalty,  shall,  after  its  introduction,  be  published 
in  an  official  newspaper,  with  the  ayes  and  noes,  for     clai 
at  least  five  successive  days,  (Stindays  and  legal      -ijull 
holidays  excepted),  before  the  final  action  upon  the    data, 
same • " 

?no 
In  view  of  the  fact  that  the  resolution  mentioned  did  not 
receive  the  publication  required  by  the  section  quoted,  it  is 
ineffective  either  to  authorize  the  vrork  mentioned  therein  or  to  make 
the  appropriation  provided  for  defraying  the  cost  of  same,  loid  there- 
fore, in  its  present  form  should  not  receive  your  approval. 

In  view  of  the  informality  with  which  the  resolution 
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Mar.  E7th,  1930. 


rTXt3.^.   t»'         'ry  f5r  ro.9  tr-,  traits 


SUBJECT:   In  re  Incinerator  Plans,  and  v/ho  should 
be  called  upon  to  prepare  same* 


Sear  Sir: 


I 


You  have  transmitted  to  me.  Board  of  Supervisors' 
Resolution  No.  32231,  liew  Series,  which  purports  to  authorize  the 
City  engineer  to  prepare  plans  and  specifications  for  an  incinerator 
and  to  maJce  certain  test  horings  upon  an  available  site  for  such 
Incinerator  and  to  present  said  plans  and  specifications  as  well  as 
the  result  of  test  borings  to  the  Board  of  Supervisors,   The  resolu- 
tion clso  purports  to  make  an  appropriation  of  $10,000.00  to  cover 
the  cost  of  said  plans,  borings,  etc.   You  ask  if  in  my  opinion  the 
resolution  is  in  proper  form  to  receive  your  approval. 

8tat«»  that 

My  answer  must  be  in  the  negative.   The  resolution  is 
merely  an  adopted  resolution,  and  as  it  carries  with  it  an  appropria- 
tion in  excess  of  two  hundred  dollars,  it  fails  to  meet  the  reauire- 
ments  of  Sec.  13,  Art,  II,  Chap.  I,  of  the  charter,  which  provides: 

"Every  bill  or  resolution  providing  for  any 
specific  improvement,  or  granting  any  franchise  or      - 
privilege,  or  involving  the  lease,  appropriation  or    d 
disposition  of  public  property,  or  the  expendit\ire  of 
public  money,  except  sums  less  than  two  hundred        iE*«r.'» 
dollars,  or  levying  any  tax  or  assessment,  and  every 
ordinance  providing  for  the  imposition  of  a  new  duty 
or  penalty,  shall,  after  its  introduction,  be  published 
in  an  official  newspaper,  with  the  ayes  and  noes,  for 
at  least  five  successive  days,  (Sxmdays  and  legal 
holidays  excepted),  before  the  final  action  upon  the 
same • " 

In  view  of  the  fact  that  the  resolution  mentioned  did  not 
receive  the  publication  required  by  the  section  quoted,  it  is 
ineffective  either  to  authorize  the  v/ork  mentioned  therein  or  to  make 
the  appropriation  provided  for  defraying  the  cost  of  same,  und  there- 
fore, in  its  present  foirm  should  not  receive  your  approval. 

In  view  of  the  informality  with  which  the  resolution 
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was  adopted,  ordinarily  It  would  not  be  necessary  for  me  to  decide 
as  to  whether  the  Board  of  Supervisors  should  have  called  upon  the 
Board  of  lublic  /orXs  instead  of  the  City  iingineer  for  the  plans 
o&lled  for  in  the  resolution,  but  realizing  that  the  question  may 
arise  upon  the  presentation  of  another  resolution,  I  deem  it  advisable 

to  do  80* 

There  appears  to  be  a  direct  conflict  in  the  charter 
provisions  upon  the  subject.  See,  10  of  Chap.  I,  .vrt.  VI  of  the 
charter  provides: 

"All  examinations,  plans  and  estimates  required 
by  the  Supervisors  in  connection  with  any  public 
improvements  or  utilities  shall  be  made  by  the  Board  of 
Public  Works,  and  it  shall  when  requested  to  do  so, 
furnish  information  and  data  for  the  use  of  the 
Supervisors.^ 

Section  11  of  the  same  chapter  and  article,  which 
provides  for  the  appointment  of  a  City  Engineer  tind  defines  his  duties, 
states  that 

"he  (City  ^Ingineer)  shall  do  such  other  surveying  or 
other  work  as  he  may  be  directed  to  do  by  said  Board 
(Public  .j'orks )  or  by  the  Supervisors," 

Hon.  Franklin  K.  Lane,  in  an  opinion  rendered  to  the 
Board  of  Supervisors  dated  Janxiary  31st,  1902,  (See  Lane's  Opinions, 
607),  unsuccessfully  attempted  to  reconcile  these  conflicting  pro- 
visions, and  suggested  that  he  believed  that  the  charter  wo\ild  be 
complied  with  if  the  Board  of  Supervisors  "directed  the  Board  of 
Public  ./orks  to  furnish  plans  and  estimates  through  the  City  3ngineer." 
I  believe  that  this  is  a  proper  solution  of  the  matter,  and  the  one 
contemplated  by  the  charter  framers. 

In  Section  10  above  quoted  it  is  definitely  set  forth 
that  all  plans  and  estimates  required  by  the  Supervisors,  etc.,  shall 
be  made  by  the  Board  of  Public  Works,  and  that  it  shall  furnish  data, 
et«. ,  at  the  request  of  the  Supervisors,   Section  11  is  far  more 
general  in  its  terms  and  provides  that  the  City  iJngineer  shall  perform 
such  other  work  as  the  Supervisors  shall  direct.   :-eotion  10  pro- 
vidlng  positively  that  certain  things  shall  be  done  by  the  Board  of 
Public  Works  at  the  request  of  the  Supervisors,  the  words  "other  work" 
in  Section  11  must  certainly  provide  for  things  which  are  not  covered 
or  referred  to  in  Section  10.  In  other  words,  the  specific  and 
definite  enactment,  in  so  far  as  matters  therein  mentioned  are 
concerned,  controls  the  general  one. 
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I  am  therefore  of  the  opinion  that  in  the  instant  case 


the  resolution  should  call  upon  the  Board  of  Public  ^Vorks  to 
furnish  plans,  estimates  and  information  required,  throiigh  the 

and  that  such  a  req^uest  should  be  passed  as  provided 

Chap.  I,  Art.  II  of  the  charter. 


City  lilngineer, 
in  Section  13, 


I  return  the  resolution  referred  to. 


Sincerely, 


CITY  ATTORHEY. 


To  The  Mayor. 
(1) 
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S.r  3 


Max'oh  28,   1930 


SI3BJ>-.CT:     Assessment  and  Taxation  of 

San  ii'ranclseo  vrater  Department 
Properties. 

Dear  Sir: 

Yotir  two  oonunanlcatlonG  dated  Mai-eh  7  relating 
to  taxes  imposed  on  water  rights  and  easements  under  the 
control  of  the  Department  and  which  are  situated  outside 
of  the   City  and  County  of  San  Francisco,   and  your  com-    a 
munication  of  the  lEt^  instant  stating  ten  queries  on 
taxation,   were  duly  received* 

In  your  communioations  abore  referred  to  you 
have  asked  ^ich  of  the  ei^ht  classes  of  property  here- 
inafter enumerated,    "if  any,    are  exempt  from  taxation:" 

OPINION 

"1,  iands  and   improvements  thereon." 

Section  1  of  Article  IIII  of  the   Constitution  of 
California  prOTides  as  follows: 

"All  property  in  the  state  except   as 
otherwioe  in  this   Constitution  pi'ovided, 
not  exempt  under  the  laws  of  the  United 
States,    shall  be   taxed  in  proportion  to 
its  value,    to  be  ascertained  aa  provided 
by  law,    or  as  hereinafter  provided.     The  tty  of 

word   'property,'   as  used   in  this  article  waa  oon- 

and  section,    is  hereby  declared  to  include         ^j^  q^  ^reurited 
moneys,    credits,   bonds,    stocks,   dues,  ..     •r,\-.i^^.^ 

franchises,  and  all  other  matters  and  things, 
real,  personal,  and  mixed,  capable  of  private 
ownership;   provided,    that  a  mortgage,   deed  <jo 

of  trust,    contract,    or  other  obligation  by  o 

which  a  debt  is   secured  when  land  is  pledged 
ae  security  for  the  payment   thereof,    to-  ^ 

gether  with  the  money  represented  by  such 

debt,    siiall  not  be  considered  property  arab-  "^fmo 

Ject  to  taxation;   and  further  provided,   that 
property  uaed  for  free  public  libraries  and 

free  muaeuuas,  growing  crops,   property  used  la 

exclusively  for  public  schools,    and   such  as        ,  ,,,  ,^,,  ,j,    >,,,, 
may  belong  to  the  United  States,    this  state, 
or  to  any  county,    city  and  county,    or  municipal 
corporation  within  this  state  shall  be  exempt 
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from  taxation,    except   such  larida  and    the    Improve- 
menta  thereon  looute4  outsiiie  oX  the   oounty,   city 

and  county,    or  raunicipal  CQr'y)Or£.tlon  ov.rxlri^  the 
aaiae   aa  were   tjubjeot  to  tc^ction  aTtiie    tine  of 
t)ie  eoquisiilon  of    tdic   a;ime    \jy  said  county,    cj-^ 
and  county,    or  nmiiicipal  corporation;   provideC., 
that  no   iTiiprovfemonta  of   axi^'    cli^.x'a,cter  v.-iiatever 
eonatruc  l^od  Ly  ajX7"bou:iiy,   cit:,'-    ajid   county   or 
muni ci^.al  corporation  shall  be    aubject   to  taxation* 
All   lands  or  improrenentB  thereon,  belonging   to 
any  county,    city   aad.  county;,    or  municipal  c^or- 
poration,   not   exbiaj:t  fro'ia  "'iaxation,    shall  be 
a^-eased  by   thte   a^.">^>>aor  ot  "the   couaty,  city  sind 
c  ou-uty ,    or  ifl-un i  o  l^aT'  &  o rp  ox'  t. i  i ca  in  \vh  Ic h  sa id' 
lands   or   imp roy erne nts  uiy   located,   and   said 
asaesaaient   shall  be    sub^^ct   to  review,    equalization 
and   adjustment  by  the   state  boai-d   of  equalization. 
The   leglslaturs  may  proTlde,  except   in  the  case 
of  credit B  secured  by  mortgy^e   or  trust  deed, 
for  a  deauction  from  credits  of  debts  due   to 
bona  fide  residents  of  this  state." 

The  foxegoinc  section  is  the  basis  upon  vhioh  property 
under  the  control  of  the  VJater  Departnent  is  taxed,      m  1914 
this  T)roTi3ion  of   the   Constitution  was  amended  as  above   indicated 
S  th'at  portion  of  the   section  pertinent  to  your  ^uo-ies  as  above 
n-ndcrseored. 

The   amendment  of  1914  wae   subject  to  construction  by 
the  aipreme  Court  of  ualifornia  in 

--^j^-,^    ..  PASADEEA  V.   COUIiTY  OF  LOS   AfiGELLB*  a.nd    »ow 

182  Cal,   171. 

In  that  case  the   County  of  Los  Angeles  lovied  e  tax  for   oc^ty 
purposes  on  a  rrrunicipal  water  system  acquired  ^JJJ^J^^^^*^.  ^  ^. 
Lrgoraiions  lying  within  the   r<^^^^°^  f  ^?f  ^/^^f  ^..^^i^  °^ 
Los  /Jigeles   and   outside   the  corporate  limits  of   the    City   Jf 
Pasadena  and  taxed  pipes   and  mains   in  v*iich  the  water  w;:s  con- 
ductel?  easements  or  rif^its-of-way  .^ich  had  been  given  or  granted 
to  the  City  of  Pasadena  for  laying  and  maintaining  such  pipes. 
In  1915  a  county  tax  was  not  levied  on  these  properties,    and   in 
Sl6  los   /^es   County  under  section  '6U9,   ?ol.    Code,   assessed 
the  properties  at  double  their  value  and  taxed  them  in  accord aiace 
therewith.     The  point  to  be  decided  by  the    Court  was  whether  the 
prc^erties  acquii^d  by  the  City  of  P.'sadena  were   ^bject   to  texa- 
tioS  for     county  purposes.     The   Court  held  that   the  very  purpose 
of  the  Amendment   to  ejection  1  of  Article  XIII  was  to  Pro*^°*  ^^    .  ^^^ 
counties,   where  municipalities  such  as  I/)8  Angeles  and   ^a^  '^^°J^^° 
acouired  valuable  lands   and  property  outside   the   corporate  limits 
of  the  cities  for  water  systems,   from  loss  of  revenues  to  such 
counties  and  that  the   County  of  Los  i^eles  w.s  justified  in  J^posin 
a  tax  on  the  properties  owned  by  the   *iity   of  Pasadena  within  the 
County  of  Los  Angeles. 
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In  view  of  the   foregoing,  my  answer  to  your  first 
question  is  that   all  lands  ancL   improvements     under  the  control 
of  the  Water  Department  outside   of  the    Couuty  of   san  Franc ieco 
are  subject  to  county  taxes,   and   imjprovenentiJ  that  were  on 
the   land  at  the  time  of  acquisition  are  likewise  subject  to 
taxation  for  county  purposes,  but  any   improvements  placed  on 
the  lands  hereafter  shall  not   be   subject   to  taxation. 

"2.      Improvements  including  water  pipe   lines, 

telephone  lines,    electric  transmission  lines, 
canals,   flumes,   pumping  plants,   wells,   water 
tanks,    buildings,    etc.,   located  on  easements 
or   in  public   roada,    or  on  any  other  lands  not 
owned  in  fee  by  the   City." 

In  answering  this    question  it   is  to  "be  noted  that 
under  the   case  of 

PASiLDESA  V.    COCITTY  CF  LOS   MCELES   (Supra) 

the  Court  recites  that  the  water  system  "lies  in  and  under 
roads  and   streets  of   the   County  of  LosAngeles  ♦  *  *,n     j-^ 
is  therefore   immaterial  for  the  purpose  of  taxing  properties 
controlled  by  the  v/ater  Department  having  their  situs  outside 
the  corporate  limits  of   San  Francisco  whether  they  be  situated 
en  land  owned  in  fee  by  the  City  or   in  public  roads  or  ease- 
ments. 

question  3  of  your  letter  of  March  12  and  more 
fully  described  in  your  comraiinication  of  March  7  vd.ll  be  the 
subject  of  a  separate  opinion,   as  will  your  other  questions 
relating  to  classes  of  property  and  the   conversion  "of  property 
in  warehouses  to  improvements. 

Yours  truly, 


CITY  ATTORNEY 


AS..I3TADT   CITY  ATTORNEY, 

Attorney  for  '.Veter  Department 


Jblr.  He  1  son  A.   Lokart 

General  Manager,   \.ater  Department 

-525  Mason  Street 

San  Francisco,    California 
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Uaroh  88,1930. 


SUBJECT:   Board  of  Supervisors  precluded  by- 
Charter  frcBi  Appropriating  during 
Bisoal  Year  1929-1930  a  sum  of 
Itoney  to  execute  Contract  entered 
Into  in  year  1928-1929.     R.Ii3.atland^ 
Contract  for  7/iring  Arterial  stop  Signs. 


Gentlemen: 


Your  letter  of  the  14th  instant  is  before  me  for  an 
opinion  as   to  whether  the  Board  of  Suoervisors  is  committed  under 
the  provisions  of  the  Charter  to  mate  an  appropriation  in  an  amount 
to  satisfy  that  certain  contract  awarded  to  R.   Flatland, (Globe 
Electric  v/orks) ,   by  the  Board  of  Public  %orks,   on  the   6th  day  of 
May, 1929,   for  wiring  certain  arterial  stop  signs. 

The  facts  involved  in  your  problem,   as  I  cull  them  from 
the  various  departraents  concerned,   are   that   the  Board  of  impervisors, 
by  Ordinance  No, 8370   (Hew  series),   passed  l^Iarch  14,1929,    directed 
the  Board  of  Public    ..orks  to  prepare  Plans  and  Spaoif ications  for 
wiring  500  Arterial  L>top  Signs   (Carter  Type);   approved  said  Plans 
and  Specifications,   and  authorized,    instructed  and  empowered  said 
Board  of  Public   .«orks  to  enter  into  a  contract  to  have  such  work 
performed  in  accordance  with  the  aforesaid  Plans  and  -.pecif ications. 

The  Board  of  Public  Works,   in  conformity  to  the  provisions 
of  the  above-mentioned  enabling  ordinance,   did  pursue   the  procedure 
authorized  in  the  Charter  advertise  and  ^all  for  bids,   which  action 
resulted  in  a  contract  being  awarded  to   one  R.   Flatland,   the  lowest 
bidder,   under   the   terms  of  the  Board  of  Bublic  Works  Resolution 
No.  106343,    (Second  .series),   passed  on  I.5ay  6,1929, 

There  is  a  Budget  Item^   fiscal  year  1928-1929,  bearing 
number  57,    in  the  amount  of  $150,000.00  covering  expenditures  for 
purposes  as  set  out   in  the  foregoing  contract,   and  the  said  amount 
is  specifically  under   the   control  of  the  Board  of  Supervisors, 

That   the  reason   ihe  contracf  to  H.   Flatland  has  not 
been  performed  is  due   to   tiie  failure  of  the  Board  of  Supervisors 
to  appropriate  a  sum  from  the  mentioned  Budget   Item  to  cover  the 
contract  price  agreed  upon  between  said  party  and  the  Board  of 
Public    ..orks. 
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OPIHION 


For  a  great  number  of  years  it  has  been  the  rule  In  C&llfornla, 
where  cities  attenpt   to  make   contracts   that   "The  mode   ia  the  laeasure 
of  the  power",   or  in  other  words,   v.hen   tho  Charter  prescribes  a 
manner  for  entering  into  contrcctural  relationship  with  t  municipality 
such  procedure  must  be  strictly  comijlied  \7lth  b-fore  liability  , 

attaohes. 

■ed 

Zottman  ▼.   Gen  l-rancisoo,   20  Gal., 96; 

-eotion  10,  Chap.l,  ;a:t,III  of  the  Charter  provides: 

♦«Ko  oontracts  made  the  expense  of  vhose 
execution  is   not  provided  by  law  or  ordinance 
to  be  paid  by  assessinents  upon  thu   property 
benefited,   shall  be  binaing  or  of   axiy  force, 
unless  the  / uditor   shall  indorse  thereon  his 
certificate   that  there  remains  unexpended  and 
unapplied,   as  herein  provided,   a  balance  of   the 
appropriationior  fund     applictible   there  to,  sufficient 
to  pay  the  estimated  expense  of  executing  such 
contract,  as  certified  by  the   >>oard   or  officer 
making  tie   same; "^  '    '    ". 


Ins  jfar  as   the   iioard   of  ..upsrvisors  did  not    make  an  appro- 
priation out  of  said  Budget  Iti!a»Ko,57  for  the  purpcE  es  of  executing 
this  contract,    the  Auditor  was  not  in  a  position  to  make  certification 
as  indicated,   and  such  bein<2  the    case,   under  the  foregoing  language, 
the   contract  is  not  binding  or  of   any  affect, 

Gomini3  to  a  consideration  of  the   equitable  phase  of  the 
sitviatlon,   which  is  really  the    ^i^t   of  your  inquiry,   a  reference  to 
ejection  13,   Chapter  I,  Article   III,   v/ill  establish  tho   proposition 
that  the  Board  of    .  uporvisors  are   precluded  now  frcaa  appropriating 
any  suxa  to  meet   the  execution  of  a  i  ontract  awarded  during  the 
fiscal  year  1923-1929.     The  provision  is: 

"'  liothing  in  this  section  shall 

authorize       '    *  or  pernit  liabilities  or 
indebtedness   incurred  in  any  one  fiscal  year 
to  be  a  charge  upon  or  paid  out  of  tho   Inoomo 
or  revenue  of  another  fiscal  year." 

The  above   statement  of  tho  law  is  based  upon  a  favorable 
interpretation  of    the  situation  on  behalf  of  R.   Flatland  in  this, 
that  is  assumed  that  a  moral   obligation  rested  upon  the   Hoard  of 
i>uporvisor8  to  oonsumaiate  the   contract  they  authorized  the  Board 
of  i  ublic   ..orks  to  effect  vdth   the  lowest  regular  bidder. 
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There   is  no  money  remaining  from  said  BMget  Item  No. 57, 
because  imder   the  dictates  of  Section  16,   Chapter  II,  Article  III, 
if  any  funds  remained  at  the  close  of   the   Fiscal  Year  19E8-1929 
thoy  would  now  have   been  transferred  to   the  Surplus  Fund,   outlined 
in  the  Charter. 

From  the  foregoing  you  will  note   that  even   if  you  desire 
to   do  what   is   the   equity  of  the  natter,    the   provisions  of  the 
Charter  would  not  permit  you,   and  you  are   advised  accordingly. 

Respectfully, 


City  Attorney, 


TR,^FFIC   COMMITTEE 
BOARD  OF  SUPBHTaiDjQRS . 


■Mn 
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Mar.  31st,  1930, 


SUBJECT:   In  re  i^cpenses  of  Superintendent  of  Schools 

and  Deputies,  in  attending  National  iiducation 
Convention.  .^^^ 


Dear  Sirs: 

I  am  in  receipt  of  yovir  letter  of  February  27th  in  v/hioh 
you  ask  if  you  have  exceeded  your  rights  in  c.uthorizing  Superintendent 
Gwlnn  and  his  deputies  to  attend  the  convention  of  the  national 
i'ducati on  society  at  Atlantic  City  and  allowing  said  Superintendent 
and  deputies  the  expense  incident  to  such  attendance.  Attached  to 
the  request  is  a  protest  filed  with  the  auditor  by  lir.  Adolph  Uhl 
protesting  against  such  allowance. 

OPIKION. 

V,  T/.    r,  V  ^*  appears  from  the  minutes  of  the  meeting  of  vour  Board 
hf « JM'  Jf^^'^r?*^^  ^^^'^^  *^^*  superintendent  Gwinn  reco.inded  that 
tL«hL  M?^^^^f  ^^""^^   McGlade.  DeBell  and  Fitzgerald,  and  class  rooS 
teacher  Miss  ;i.isner  be  aireoted  to  attend  the  convention  of  the  n.  a. 
wi%):n„J%     5*  Atlantic  City  from  February  17th  to  Larch  6th,  1930, 
Ihnw  ?li°J^  °  salary  and  with  expenses  paid.  The  minutes  further 
!?«!+!S   mS?  recommendations  of  the  Superintendent  were  unanimously 
adopted.   This  action  by  your  Board  was  practically  a  direction  of 
those  mentioned  to  attend  the  convention.  x^ouion  ox 

thP  Pr^or-fl  +«  ??"®®!  *?®^®  ^^  Bpecial  provision  in  the  law  authorizing 
the  Board  to  direct  its  superintendents  or  teachers  to  attend  a 
?Sr^h!i^  ^?  meeting  not  directly  connected  with  the  School  Department. 
School  fSd°       P.ttending  is  not  a  proper  charge  against  the 

bv  T'^  TT^i  A      V,.  ^®®  BiiAUCIIAMP  V.  SNIDER  (ICy. )  186  S.V/.  869  (cited 

N  ;  fi-'i?^^  il   ?^^ri®^*^'  and  SMITH  VS.  HOLOVTCHIIffiR  (Heb.  162 
fl.i/.  630  (also  cited  by  Mr.  Uhl). 

T^>.«^^o^   *     J?®  r^®  ^^  different  however  where  there  is  a  direct 
u^nl  t\r.  ""  *^f/^^  permitting  the  expenditure  or  .naking  attendance 
ZTo^l   eonyention  a  part  of  the  official  duty  of  those  attending. 
See  case  last  cited,  where  the  court  said:   "The  corooration  ^ossfsses 
nSL«^Sv  T'^M   ^'  '"^"  specifically  granted  and  sucTJtJers  as  o?e 
gi?enT         P^pose  of  carrying  into  effect  those  expressly 
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The  same  orinolple  Is  well  stated  in  BAWJSTT  vs.  CITY  OF 
PATTSRSOH  (N.  J.)  8  Atl.  16,  where  the  court  Bald:    q^^^     ,in4 

"Where  an  officer  is  required  by  law  to  perform 
a  duty  involving  the  disbursement  of  money  out  of 
pocket,  he  must  be  reirabursed." 

In  STATE  ex  lel  CROW,  etc,  v«.  ST.  LCfUIS  (Sup,  Ct.  Ho.) 
73  S.  W,  683-630,  the  court  said: 

"Public  officers  acting  faithfully  and  without 
fault, and  pursxiant  to  authority,  are  entitled  to  be 
reimbursed  for  anything  reasonably  t nd  necessarily 
disbursed  by  them  in  executing  the  duties  of  their 
offices,  and  the  public  or  public  corporation  has 
power  to  indemnify  the  officers  or  agents  against 
any  charge  or  liability  they  may  incur  in  the  bona 
fide  discharge  of  their  duty,  even  though  their  acts 
were  illegsQ.  or  they  had  mistaken  their  legal  rights 
or  authority." 

Therefore,  if  there  is  any  provision  in  the  school  law  '** 
whidh  makes  the  attendance  of  the  officials  mentioned  in  the  instant 
case  upon  the  convention  which  they  attended,  a  part  of  their  duties, 
or  v^ioh  permits  the  Superior  of  said  officials  to  direct  them  to 
attend  the  same,  they  should  be  reimbursed  for  their  expenses. 

Such  a  law  is  found  in  otuc  School  Code,  19E9.  See 
Seo.  5.532,  v/hich  reads  as  follows: 

"The  governing  board  of  any  school  district  shall 
have  the  power  and  the  duty  to  provide  for  the  payment 
of  the  actucuL  and  necessary  traveling  expenses  of  any 
employee  of  the  district  when  performing  services  for 
the  district  under  the  direction  of  the  governing  board 
thereof.  The  governing  board  may  direct  any  employee 
of  the  district  to  attend  any  convention  or  conference 
or  to  visit  schools  for  the  discussion  or  observation 
of  any  school  matter  appertaining  to  the  duties  of  the 
employee  or  any  cuestion  of  interest  to  the  school 
district." 

It  would  appear  to  me  that  the  Board  of  Education  having 
directed  the  officials  mentioned  to  attend  the  convention  at  ..tlantio 
City,  it  became  their  duty  to  do  so,  end  therefore,  they  £.re  entitled 
to  be  reimbursed  for  their  expenses.   Mr.  Uhl  has  cited  BiiAUCHAMP 
TS.  SNIDER,  (supra),  against  the  proposition.   In  the  case  cited 
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M«r«h  31, 


there  was  no  authority  In  the  laws  of  Kentuoky  permitting 
officials  of  the  Board  of  Education  to  attend  meetings  or 
conventions  similar  to  those  attended  in  the  instant  case,  and 
It  is  not  authority  where  there  Ie  such  a  law. 

It  cannot  be  said  that  the  provisions  of  Section  5.532 
School  Code  apply  only  to  conventions  or  meetings  within  the  rotate, 
for  the  reason  that  there  are  other  provisions  of  the  law  which 
govern  attendance  said  provide  for  the  payment  of  the  expenses  of 
those  attending  conventions  within  the  State.   See  Sees,  E1500  - 
503  School  Code,   Nor  can  it  be  said  that  there  was  no  necessity 
of  the  officials  in  question  attending  the  convention  in  the 
instant  case.   The  Board  of  education  directed  them  to  attend,  and 
determined  that  their  attendt-nce  would  be  for  the  interests  of  the 
School  Department.  Ko  more  need  be  said.  Unless  there  was  an 
absolute  abuse  of  discretion,  the  Board  of  Education  was  the  judge 
of  the  propriety  or  necessity  of  their  attendance. 

See  BAJICROFT  vs.  IHHABITAlfTS  OF  LYHFISLD  (Mass.), 
29  Am.  Deo.  623. 

You  are  therefore  advised,  if  in  the  opinion  of  your 
Board  the  expenses  incurred  by  the  officials  in  question  are  reason- 
able and  were  incurred  in  the  discharge  of  duties  performed  under 
your  direction,  the  demands  of  said  officials  should  receive  your 
approval. 


Sincerely  yours. 


CITY  ATTORKEY. 


To  Board  of  -^auoation. 


Copy  to 

The  Auditor, 

llr,  Adolph  maXt   and 

L{r.  M.  J.  McGraiiaghan» 
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Mar oh  31,1930. 


SDBIlOTs     The  Tow-oars  and  fcio  tor  cycles  owned 
by  the  Cellfornla  state  > utomoblle 
/xssooletlon  and  used  for  servloes  to 
Wembers  a!re  subject  to   the   Payment  of 
License  tax  under   Crdinanoe  Ko*6584 
(Hew  Merles). 


A 


Dear  sir: 

'•« 
I  have  for  consideration  end  opinion  the  natter  of  lioenae 
tax  upon  tow  ears  end  motoroyclea  owned  and  operated  by  the 
California  i^tete  ..utoiaoblle  Association,  within  the  Jity  end  County 
of  ij^n   Franolsoo,  as  outlined  in  your  letter  of  the  twelfth  instant* 

Ths  proposition  is  whether  towing  cars  and  motorcycles 
with  side  car  attechment ,  owned  end  used  by  xhe   aforesaid  corporation 
excluelvely  in  rsndorint;  a  aerrice  to  ita  meinbership,  and  not  the 
public  generally,  may  be  subjocted  to  thu  provisions  of  Or.^.inence 
Mo*  6584  (New  series),  imposing  a  license  tax  upon  owners  of  certain 
typea  of  Tshlclea. 

OPINION 


At  the  outset,   I  shall  quote 
said  ordlnanoe. 


the  opera  tin,;;!  lancuage  of 


"Section  73»     ...very  person,   finji  or  corporation 
owning  any  truck,   box  wagon,   tank  wagon,  hay 
wagon,  lumber  truck,  motorcycle  or  other  vehicles, 
whether  di^avvn  by  horses,   propollod  by  laotors  or 
us«d  as  a  trailer,  a hell  pay  a  lioenso  fee  there- 
for as  follows: 

For  each  eutoaobile   truck,   automobile  vehicle  or 
automobile  trailer  three-quarters  of  e  ton,   six 
(6)   dollars  per  aimum." 

Then  follows  a  schedule  of  rates  as  license  fees  to  be 
calculated  upon  the  tonnage  capable  of  being  transported  by  the 
vehicle   jwned. 

There  is  also  provided  In  the   ordinanse  a  tax  on  aotorcyoles 
in  these  terms: 

"For  each  motorcycle  or  tricycle  used  oomriercielly, 
three   (3)   dollars  per  annum.'* 
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The    Indloatad  ordinance   Ifc    the  a-^iendh^  mt  to  :  ootlon  73, 
Ordinfmce  No«&13e  (Mow  terle»),  irhlcb  l&tter  xaeatloned  l«pi8letlon 
is  th«  geaerbl  lla«iuie  or  A  Inane*  of  this  Citjr  end  Gounty, 

Th*  Gtdiforzdft  -  t&te  i^utonoblle  ■  SBoolatlon  Is  »  corporation, 
and  belnts  suoh  Is  tiu  entity  entiraly  dletant  from  tha  seniborshlp 
thereof,   fcnd   the   oorport^to  antity  is  engaged   in  &  business  of 
service   to  th'    indlTlduele  who  have   inirobjaaed  a  8o«oall9d 
*'W)iabershlp'*» 

One  of  the  prlvlXoges  enjoyed  lay  laem^sr^  is   th  •  ri/^t  to  hars 
their  oars  towed  in  ths  event  of  any  dlaability  suffered  by   the 
said  uutoiaoblly.      I'hiie  one  of  th©  factors  In   th;    bu.«:lnQes  inter- 
courss  estalilishsd  b. tvieen   the   corporate  body  end   Its  miaborBhlp 
is  the  foregoln^::   tow  oar  service.     The   inatrixrientality  used  to 
effectuate  a  satisfaction  of  ont  of   the  eonsi derations  for  a  membev- 
rtiip  in  the  corporation  Is  th:?   tow-cer  ond   tho  raotoroycle,   owned 
end  operated  by  the   said  Assoc letlon,  uud  such  being  tho  case, 
tha  tOw-oar  and  motorcycle  a<^  used  beeone  staiaped  as  oomnierclal 
vehioles* 

A  reading  of     action  73  demonstrates  clearly  that  the  0010 
purpose  of  ths  provision  is  to   tax  certain  vehicles  owned  for 
eoanuorcial  use  in  th«  City  uixA  ... ounty  of     aa    iiaricisco. 

The  Association  admits  the  ownership  of  tm>   tow-oars  and 
■otoreyoles,  and,  as  vse  Imve  seen,   the  ut^ture  of  thair  use  beias 
OOKuerolal,   th^    .uestion  arises  •  are  such  siachines  within  the 
jurvlow  of  the  liioi ting  definition  of  taxable  objects,  as  found  in 
tha  expression,   "any  truck,  box  wagon,   tank  wagon,  hay  wa^^on, 
lumber  truck,  motorcycle  or  other  vehicles,   whethar  drawn  by 
horses,  propelled  by  Victors  or  used  as  a  trailer," 

fho  general  works  "op  other  vehloleB"  following  a  specific 
enumeration  of  certain  vehicles,  as  irnok,  box  weeon,   etc,   calls 
for  the  application  of   the  mle  of  construction  of  ejusdem  generis. 

An  Intorprstatlon  resultlae  tram  thra  u«e  of  the  said  rule 
indicates  that  uv^  vehicle  used  for  tranaporting  or  o  nveylng 
oonrparable  to   that  effected  by  a  truck,  etc,  whether  horse-drawn 
or  motoP-propelledjtjrill  subject  the    owner  to  the   payment   of  the 
license   tax. 

There  can  bo  no  doubt  thnt  tha   tow-cars  owned  by  the  isaoclatl 
Derform   a  similar       unction  as  that  afforded  by  o  truck,  namely 
the  hauling  of  an  autoniobilQ.      i'he  Motorcycle  boln?  used  by  one 
of  the  above  q.uoted  subsections. 
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From  the  foregojng  you  are  advised  that  the  tow-cars 

and  motoroyoles  owned  by  the   Celifornie      tate  .'.utomoblle 
Association  are  3ub J eot  to   th-:   license   tax  outlined  in   the 
Ordinance  here  under  consideration. 


Respectfully, 


City  Attorney, 


OlllUiil 
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This  being  the  case,  it  appears  to  me  that  the 
matter  of  sidewaliis  is  one  which  must  be  cared  for  by  the 
property  ovmer,  and  the  city  wovild  be  powerless  to  compel  a 
former  owner  to  reconstruct  sidewalks  even  if  those  constructed 
by  him  failed  to  comply  with  the  saeoifioations  theretofore 
adopted  for  such  improvements.   If  new  sidewalks  are  to  be 
constructed,  the  cost  thereof  is  a  charge  against  the  property 
fronting  on  same  and  against  the  present  owner  thereof. 

jf  course,  if  one  who  sells  property  ^.grees  that  he 
7/ill  construct  sidev/allcs  in  front  of  it,  according  to  city 
specifications,  or  that  the  sldev/alks  which  ire   constructed  at  the 
time  of  the  sale  do  comply  with  such  specifications,  and  the  agree- 
ment Is  not  lived  up  to,  or  the  representations  are  \intrue,  the 
property  ov/ner  nay  have  his  remedy  against  the  seller,  but  the 
matter  is  one  between  them,  and  the  city  is  not  a  party  to  the 
controversy. 


Sincerely  yours. 


CITY  ATTOEKEY. 


To  the  Streets  Committee 

of  the  3oard  of  Supervisors* 
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Apr.  9th,  1930. 


SUBJECT:   Salary  of  Principal  Transferred  to 

Lower  Class  School  oannot  be  reduoed 
during  School  Year. 


Dear  Sirs: 


REQUiCST. 


"The  Bocrd  of  education  desires  to  be  advised 
in  regard  to  the  legality  of  the  course  that  has  been 
followed  in  giving  to  iliss  Louise  !I.  ICrauss,  Principal 
of  the  Grant  School  since  January  6th  of  this  year,  the 
salary  v/hich  the  schedule  provides  for  a  school  of  the 
class  of  the  Grant  School. 

Miss  Ivrauss  was  the  Principal  of  the  Grattan 
School  for  the  past  several  years  t  nd  served  as  such 
during  the  first  part  of  this  fiscal  year,  as  Prinoipal 
of  the  Grattan  School  liiss  j'Craus  received  a  Siilary  at 
the  rate  of  ^3720  per  year.   ^s  Principal  of  the  Grant 
School  she  is  receiving  a  salary  at  the  rate  of  .;;;3420 
per  year.  The  present  rules  of  the  Board  of  Education 
provide  that  the  salary  of  principals  of  elementary 
schools  with  fifteen  or  fewer  teachers  shall  be  w3120 
per  year;  sixteen  to  twenty-one  teachers  ,3420  a "year; 
twenty- two  teachers  or  more  y3720  per  year. 

Hiss  jjpauss  claims  that  her  salary  may  not 
be  reduced  during  the  current  fiscal  year.   The  Bof^rd  of 
Education  has  taken  the  position  that  the  salary  of  a 
principal  shall  follow  the  schedule  established  and  thi-t 
should  a  principal  be  changed  from  one  school  to  another 
school  during  the  fiscal  year,  and  that  should  the 
classification  of  the  schools  provide  for  a  difference  in 
salary,  the  transferred  principal  would  be  entitled  to  the 
salary  of  the  school  to  which  she  was  transferred," 


OPIKIOII. 
Section  5.401  of  the  school  Code  provides  as  follows; 

"Persons  in  positions  requiring  certification 
qu£lifications  may  be  elected  for  the  next  ensuing  school 
year  on  or  after  the  first  meeting  of  the  governing  board 
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of  the  ci.i strict  as  reorganized  on  the  first  day 
of  Llay,  and  each  person  so  elected  shall  be 
deemed  reelected  from  year  to  year  except  as 
hereinafter  provided," 

rrinoipals  come  within  the  category  of  persons  in 
poBitions  requiring  certification  qualifications.   In  the  instant 
case  it  appears  that  Lliss  Ijrauss  v/as  deemed  re-elected  for  the 
school  year  1929-30  as  a  principal  at  the  rate  of  ,3720  per  year. 
This  relationship  is  contracttial.  .^  principal  who  has  contracted 
for  a  year  at  a  stipulated  salary  must  receive  such  salary  for 
the  entire  year  agreed  upon. 

See  HAECOCK  vs.  BOARD  OF  EDUCATIOR,  140  Cal.  554; 
ROSS  v«.  BOARD  OF  EPUCATIOH,  18  Cal.  App.  222. 

In  23  CiJ..  JURIS,  125,  we  find: 
t 

t  "A  contract  for  the  employment  of  a  school 

teacher  for  a  year,  imports,  in  the  absence  of 
anything  to  the  contrary,  cnployment  for  a  school 
year." 

See  also,  '.VILLI/J^S  vs.  BAGITELLI,  138  Cal.  699, 


In  view  of  the  foregoing,  it  would  seem  that  Miss  1- 
ICr&uBS  had  contracted  at  a  stipulated  salary  for  a  period  of  one 
year.  The  Board  of  Education  cannot  violate  this  contract  by  any 
r\ile.   I  am  therefore  of  the  opinion  that  Miss  i'J^auss  is  entitled 
to  receive  salary  at  the  rate  of  $3720.00  per  year  for  the  school 
year  1929-1930. 


Respectfully, 
exyrttsad  lowing 

CITY  ATTORJIEY. 

Board  of  Sauoation. 
(3) 
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Apr.   lOth,   1930, 


SUBJiSCT:     Humljer  of  Ilembers  Necessary  to 
Constitute  a  Q,uoruni  of  City 
Planning  Commission. 


Dear  Sirs: 


+   V.  4-     I  am  in  receipt  of  your  req.uest  that  I  advise  you  as 
to  whether  in  determining  the  number  of  moabers  which  will 
constitute  a  quorum  of  your  Commission,  you  are  to  take  into 
consideration  the  fact  that  at  the  present  time  there  are 
vacancies  existing  on  the  Commission,  and  that  a  majority  of  the 
present  membership  shall  constitute  a  quorum,  or  is  it  necessary 
that  there  shall  be  a  majority  of  the  membership  provided  for  in 
the  charter  in  attendance  before  it  can  be  said  that  a  legal 
quorum  is  present. 


OPIITIOIT. 

The  City  Planning  Commission  is  created  and  its  duties 
prescribed  by  Article  XVIII  of  the  Charter.  Section  1  of  the  .rticle 
provides  that  the  Commission  shall  consist  of  five  members.   The 
same  section  also  provides  that  "a  majority  of  the  Commission  shall 
constitute  a  cuorum  for  the  trans^oTTon  of  business.^ 

4    -,,   X  The  rule  as  to  the  number  which  will  constitute  a  cuorum 
is  well  stated  by  Judge  llccuillan  in  his  work  on  municipal  corpora- 
tions -  Sec.  523: 

"When  the  body  is  definite  there  must  be  a 
major  part  of  the  v/hole  number  of  members  composing 
it,  exid  not  merely  a  major  Dart  of  its  existing 
members." 

^    Judge  Dillon  has  expressed  the  same  view  in  the  following 

"It  has  been  held  that  the  necessary  vote  is 
that  of  a  majority  of  all  the  members  recuired  by 
law  to  be  elected,  tmd  that  although  there  may  be 
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vacancies  in  the  council  resulting  from  death 
or  resignation,  the  vacant  ineuberships  must  be 
included  in  determining  the  number  of  menibers     >  «g 
elected,  and  the  ordinance  or  resolution  must       .  y^ 
receive  the  vote  of  a  majority  of  the  members 
of  the  council,  computing  that  majority  in 
the  same  way  as  if  the  vacancies  did  not 

•Xi8t«" 

see  Sec.   530  -  DILLOH'S  MOTICIPAL 

COT.'^ORkTlO'So,    5th  xid. 


The  texts  above  quoted  have  been  sustained  by  the 
courts  -  See  STATE  vs.  ilxiYOR  OF  Ji^RSSY  CITY  (H.  J.J  20  Atl,  829, 
in  which  case  the  court  said: 

"The  law  contemplates  the  formation  of 
a  legislative  body  of  IS  men  for  the  govern- 
ment of  this  city.  Vihen  spoken  of  collectively 
this  must  be  the  understanding.  Then   not 
controlled  by  express  words  in  the  charter, 
their  actions  will  be  governed  by  the  common  law 
jrule.   This  rule  is  that  there  is  a  distinction 
taken  between  a  corpordte  act  to  be  done  by  a 
select  and  definite  body,  as  by  a  board  of 
directors,  and  one  to  be  performed  by  the 
constituent  members.   In  the  latter  case  a 
majority  ox'  tJiose  vmo  appear  may  act,  but  in 
the  former  a  majority  of  trie  definite  body  must 
be  present,  and  then  a  majority  of  the  quorum 
may  decide  "^   '   ^*  .   Three -fourths  of  all  the 
members  of  said  legislative  body,  means  the 
complete  board,  the  full  ma^bership,  not  a 
reduced  number  of  members  as  they  were  at  the 
time  of  voting." 

See  also:  ,, 

STaTE  vs.  I.1AY0R  OP  HOBOKEN  {^,J,L),    18  Atl.685; 
HOUGHTY  vs.  scull  (H.J. ),  96  Atl.  564. 


V.J   tnc  M«t;;oi'4, 


The  Supreme  Court  of  our  own  Stat«  has  also  spoken 


on  the  subject. 

See  CITY  OF  SAM  FRiJiCISCO  va.  HAZM,  5  Gal.  169, 

In  the  case  cited,  the  charter  provided  that  a 
majority  of  the  Board  of  Aldermen  should  constitute  a  q.uoriam.  Upon 
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the  question  of  the  adoption  of  a  certtiin  ordinance,  fotir  members 
voted  for  the  passage  of  the  ordinance  and  three  j gainst  it.   There 
was  at  the  time  one  vacancy  on  tho  i3oard»   The  court  said: 

"The  charter  has  provided  the  number  of 
members  in  each  Board,  the  second  section  provides 
that  a  majority  of  each  Board  shall  constitute  a 
quorum  for  the  transaction  of  business.   The  number 
of  members  being  eiglit,  five  v/ould  constitute  a 
quorum,  and  by  the  fourth  subdivision  a  ri-a^ority  of 
all  the  members  elected,  v/hioh  would  be  five,  must 
vote  in  favor  of  every  ordinance  or  resolution. 
If  such  is  not  the  plain  meaniiig  of  the  section, 
and  if  the  word  "elected"  is  to  be  taken  in  its 
present  sense  as  applying  to  members  actually  in 
office,  it  follows  as  a  necessary  consequence,  that 
by  resignation  or  otherwise  the  Board  may  be 
reduced  to  one  member,  end  he  would  be  aa  competent 
to  act  as  a  full  board." 


In  PMNDfGTON  vs.  PJ^ilflHGTON  SOUS,  ETC.,  B7  Cal.  App, 
51,   the  court  said: 

"A  ouorum  of  a  board  of  directors  of  a 
corporation  is  a  majority  of  the  entire  board 
as  it  would  be  constituted  if  all  the  vacancies 
were  filled,  and  not  a  roajority  of  the  Board  as 
it  remains  with  the  vacancies  unfilled." 


In  view  of  the  definite  provision  of  our  charter 
and  the  authorities  above  cited,  I  can  reach  but  one  conclusion,  and 
that  is,  that  at  a  meeting  of  the  City  riaimlng  Commission  there  must 
be  at  least  three  members  present  to  constitute  a  quorum,  and  that 
xmless  there  is  such  a  quorum  those  who  are  in  attendance  can  only 
adjourn  the  meeting  from  time  to  time. 

You  also  asic  as  to  v/hether  the  resignation  of  a 
member  of  the  Commission  is  effective  before  it  is  formally  accepted 
by  the  Mayor. 

See.  995  of  the  Political  Code  provides:   That 
the  resignation  of  a  municipal  officer  must  be  in  v;riting,  and  must 
be  made  to  the  body  or  officer  that  mad©  the  appointment,  which  in 
the  instant  case  is  the  Mayor.   The  acceptaiice  of  a  resignation  is 
not  necessary  to  constitute  a  vacancy  in  the  office  of  the  person 
resigning. 
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See  PEOPLE  ex  rel  './EBB  vs.  ilARSH, 
30  Cal.  App.  424. 

You  are  therefore  advised  that  those  members  of  your 
Commlssloii  who  have  tendered  their  resignations  to  the  Llayor,  are 
no  longer  members  of  the  Commission, 

Sinoerely, 
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CITY  ATTORHLT 


To  the  City  Planning  Commission, 
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BUBJECT:      In  re  Medal  Funds 


Dear  Sir: 

The  Board  of  Hduoation  desires  to  be  advised  .vith 
regard  to  whether  certain  medal  funds  which  are  no  longer  used 
for  the  purpose  of  their  original  establishment  may  oe  applied 
to  other  purposes,  and,  if  so,  what  steps  would  be  necessary. 

It  appears  that  these  funds  were  established  by 
beneyolent  and  philanthropic  persons  in  the  creation  of  trusts 
at  a  time  when  it  was  the  practice  to  award  medals  to  graduates 
of  the  grammar  schools.  This  practice  has  long  since  been  dis- 
continued and  the  funds  this  acquired  have  been  invested  and 
ar©  growing  through  the  accumulation  of  interest, 

;  cr 
OPINION 

The  Charter,  Art,  VII,  Chap,  III,  sets  forth  the 
several  powers  of  the  fioard  of  Educa:tion,  to-wit: 

"Section  1,  In  addition  to  the  powers  ^g 

conferred  by  the  general  laws  of  the  State,  the 
Board  of  Education  shall  have  power  _*♦*,"  j.^ 

"Section  12.  To  receive  and  manage 
property  or  money  acquired  by  bequest  or  donation 
in  trust  for  the  benefit  of  any  school,  education- 
al purpose  or  school  library;  to  carry  into  effect 
the  terms  of  any  bequest  not  in  conflict  with  the 
general  laws  of  this  charter;  and  to  sell  such         '.ioablc 
personal  property  as  shall  no  longer  be  reo^uired 
for  use  in  the  schools.  All  moneys  realized  by 
such  sales  shall  be  at  once  paid  into  the  treasury 
to  the  credit  of  the  uomraon  Tchool  7und." 

k   bequest  of  a  fund  for  the  giving  of  prizes  and  medals 
for  education  or  literary  works  is  a  valid  charitable  gift. 

Corpus  Juris,  p,  320,  Sec,  23j    ^  .Tioiiac/ 

Coleman  v.  vj'Leary's  ^x.  R.,  70  S',  t.  1068 
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Gifte  to  institutions  of  learning  and  for  educational 
purposes  are  hold  to  bo  gifts  for  charitable  purposes. 

The  City  assiimes  the  same  obligations  and  beoomes  amenable 
to  the  same  regulations  that  apply  to  other  trustees  of  such  trusty 
and  among  them  is  the  obligation  to  perpetually  administer  the 
charitable  fund  in  accordance  vdth  the  expressed  wish  of  the 
testator  or  donor. 

LIcKevitt  vs.  City  of  Uaoramento,  55  Gal .App,  117-125; 
llacy   Ts.  Oshkosh,  3  L.R.A.  (N.S.)  787. 

It  becomes  necessary  in  a  conbideretion  of  the  :)resent 
matter  th£:.t  each  fund,  donation  or  trust  be  separately  considered 
to  determine  the  intent  of  ths  donor  or  settler, 

,  .,   In  donstruing  instruments  creating  charitable  trusts,  the 
"law  is  benignant  toward  the  charitable  purpose, 

5  Gal, Juris  p. 18, 

When  a  gift  cannot  be  carried  out  in  the  precise  mode 
prescribed  by  the  donor,  effect  has  een  given  to  his  general 
purpose  by  adopting  a  method  which  seemed  to  be  as  near  his 
intention  as  existing  conditions  would  permit.  Such  a  construction 
is  not  the  result  of  an  arbitrary  power  ex  roised  in  disregard 
to  the  donor's  wishes  for  th.  public  benefit,  but  is  as  truly 
based  upon  a  ju.iioial  finding  of  his  intention  as  applied  to  new 
conditions,  as  is  the  construction  of  a  will,  deed,  or  other 
written  contract,   J?he  mere  making  of  a  £;ift  for  charitable  purpose^ 
which  is  unlimited  as  to  th  ;  length  of  time  it  may  continue,  pre- 
supposes a  knowledge  on  th  part  of  the   donor  that  material  changes 
in  the  surrounding  circumstances  will  occur  which  may  render  a 
literal  ocaaplience  with  the  terms  of  the  gift  Impracticable  ,  to 
infer  that  under  such  circumstances  the  nearest  practicable  appro- 
ximation to  his  expressed  wish  in  the  management  and  development 
of  the  trust  will  promote  his  intention  to  make  his  charitable 
purpose  reasonably  effective,  for  it  would  be  rash  to  infer  that 
he  intended  that  tha  trust  fund  should  be  used  only  in  such  a 
way  that  It  would  not  result  in  a  public  benefit;   in  other  Tvords, 
that  he  wished  his  general  benevolent  pxirpose  to  be  defeated, 
If  his  method  of  administering  the  trust  should  become  impracticabla 

City  of  Keene  vs.  :.astman,  72  Atl,£13,214; 
See  slto-  5  Gal,  Juris,  p,  15, 

The  mode  of  equity  on  this  suljject  seems  to  be  clear, 
that  when  a  definite  charity  is  created,  the  failure  of  the 
particular  mode  in  which  it  is  to  be  effectuated  does  not  destroy 
the  charity,  for  equity  will  substitute  another  mode,  so  that 
the  substantial  intention  shall  not  depend  on  the  in;  uf f iciency 
of  the  formal  intention. 

City  of  xhiladelphja  vs.  Sirard's  Heirs, 
84  Am, Dec. 470-475; 
Sparks  vs.  ViOolverton,99  So,  102  (Ala,) 
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The  Judicial  cy-pres  power  is  the  authority  of  equity  to 
apply  property  given  to  charity  to  a  purpose  as  nearly  like  that 
of  the  original  purpose  as  possible,  when  the  carrying  out  of  the 
original  charitable  trust  becomes  impossible  or  inexpedient,  due 
to  changes  in  conditions,  or  when  the  trustee  has  imperfectly  out- 
lined the  scheme  for  his  charity. 

Bogert  on  Trusts,  p.  225; 

11  Corpus  Juris,  p,  360,  Sec,  72, 

The  trusts  under  consideration  may  fall  within  the  well 
est -blished  principle  that  where  you  find  a  general  charitable 
intention  coupled  with  a  particular  mode,  which  has  failed  of 
giving  effect  to  that  intention,  the  Court  gives  effect  to  the  .^^ 
general  intention  in  some  other  and  more  practicable  mode. 

In  the  absence  of  any  scheme  Judicially  approved,  the 
trustees  of  a  charity  may  not  make  an  cy-pre  application  of  the 
estate  on  their  own  authority,  even  though  it  is  desirable, 

11  corpus  Juris  363. 

The  cy-pres  power  rests  entirely  with  the  court  of 
equity  and  never  in  the  trustees.  The  latter  may  not  apply  the 
fluids,  except  according  to  the  literal  terms  of  the  trusts,  even 
though  it  seems  to  them  obviously  desirable. 

It  is  my  opinion,  therefore,  that  if  the  Board  of  Ed- 
ucation desires  to  apply  the  medal  funds  to  similar  purpose  in 
keeping  with  the  spirit  and  intent  of  the  trusts,  it  should  first 
petition  the  superior  Court  for  leave  to  do  so.   The  petition 
should  set  forth  the  uses  to  which  it  is  intended  to  apply  the 
funds  and  the  reasons  therefor. 


Respectfully, 


CITY  ATTOmEY 


BOARD  OF  EDUCATION 
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Apr.    14th,   1930. 


StTBJjiCT:      Appointment  of  Teachers  and    -rlncipals 
In  Jchool  ^^epartnient. 


Dear  sirs: 

I  am  In  receipt  of  your  letter  Ksking  that  you  be 
advised  as  to  whether  the  :Hof.rd  of  education  shall  ap])oint  teachers 
in  the  ochool  Department  in  accordance  with  the  charter  provisions 
or  in  accordance  with  the  t;oneral  law. 

OPINION. 


The  charter  of  the  City  and  County  vests  in  the  Board 
of  Jiducation  the  right  "To  employ  such  teachers  as  roay  be  necessary 
to  carry  into  effect  its  powers  ajad  duties".  Sub,  2,  t:ec.  1, 
Chap.  Ill,  Art.  VII,  charter. 

Seo.  7,  Chap.  IV  of  the  sane  article,  which  chapter 
deals  with  the  powers  of  the  Guperintendent  of  ichools,  and  which 
section  was  adopted  subsequent  to  the  section  vesting  the  power  of 
appointment  in  the  Botrd  of  -..tlucation,  modifies  to  some  extent  the 
power  of  the  Board  in  regard  to  the  appointment  of  teachers.   The 
language  of  this  section  is  as  follows: 

"Appointment,  promotion,  aBsignnent  aiA   transfer 
of  teachers,  as  authorized  in  Subdivision  2  of 
Section  1,  Chapter  III,  of  this  rtlcle  shall  be  mads 
by  the  Board  of  ilQueation  upon  the  reoommendatlon  of 
the  nuperintenaent  of  Schools,  and  not  otherwise." 

The  rotate  law  upon  the  subject  as  adopted  by  the  1929 
session  of  the  rtate  Legislature  is  as  follows  -  See  'Jchool  Code, 
Stat.  1929,  p.  236,  entitled,  "Principals  mid  Teaohorsg    Section 
5.400  of  the  code  reads  as  followiT 

"Boards  of  school  trustees,  and  city,  and  city 
and  county  bos-rds  of  education  shall  have  power  bjad 
It  shall  be  their  duty  to  employ  persons  in  public 
school  service  requiring  certification  qualifications 
as  provided  in  this  Code." 
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A  comparison  of  the  charter  prorislons  with  the  state 
law  shows  that  a  conflict  exists  ae  to  the  :)ower  of  appointment. 
The  State  law  gives  to  the  xsoard  of  I^guoation  the  obsolute  power 
of  appointment,  while  the  ciiarter  provision  ■^u/.es   the  recommenda- 
tion of  the  Suj^erintendent  of  Schools  a  pre-requisite  to  the 
appointment  by  the  iJocjd,   In  other  words,  the  charter  provision 
provides  that  appointees  hy  the  Board  must  in  addition  to  their 
Qualifications  as  teachers  have  the  additional  oucJ.ification  of  a 
reoommenuation  from  the  Superintendent  of  schools.  The  req.uirin£ 
of  this  additional  qualification  in  my  opinion  brings  the  charter 
provisions  in  direct  conflict  with  the  rotate  law* 

See  CIK)V/I£Y  y«  FH2UD,  XS2  Cal.  440. 

In  matters  pertaining  to  the  public  schools,  it  is  well 
settled  law  that  v/here  a  conflict  exists  between  the  provisions  of 
a  charter  uid  the  state  law  on  the  subject,  the  provisions  of  tae 
state  law  must  govern. 

KEOTEPY  v.  MILL.&2R,    97   Cal.   429; 

HANCOCK  v.    BOARD  Oif  ::;DUCATI0H  OF  SASTA  BARBARA. 

140  Cal.   554; 
IDS  AliGilES  SCEOOL  DIST.   v,    L0HGD:i2^. 

14G  Cal.   380; 
IJSBLT.G  V.    i3..Ii;jlACC0,   202  Cal.   110; 
STERN  V.    CITY  COUIiCIL  OF  ISJRKIIIJIY. 

25  Cal.   App.    685. 

Therefore,  I  am  of  the  opinion  tliat  if  we  were  giving 
consideration  to  the  provisions  of  the  charter  and  the  provision 
of  the  --Jtate  law  above  cuoted,  my  opinion  v/oxild  be  that  the  absolute 
power  of  appointment  of  teachers  and  principals  would  be  vested  in 
the  Board  of  Sducatlon.  However,  there  is  contained  in  the  School 
Code  under  Part  III  dealing  with  tho  apt^ointment  (.;chool  Code 
Stat.  1929,  p.  237),  tho  following  provision  niimbered  Lee.  5.405, 
reading  as  follows: 

"Nothing  in  this  .art  shall  be  construed  so 
as  to  repeal  or  negate  any  provisions  concerning 
employees  of  school  districts  contained  in  the 
charter  of  any  city,  county,  or  city  f.nd  county, 
heretofore  or  hereafter  adopted  and  approved  in 
conformity  with  ..rticle  XI  of  the  constitution  of 
this  state." 
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•mployaes, 


Teachers  end  principals  in  the  School  Department  are 
see  NIwLSEU  V.  RICHARDS,  69  Cal.  ^.pp.  fiS3, 


By  the  last  quoted  pro vision  of  the  School  Code  the 
3tate  has  practically  made  our  charter  provision  a  portion  of  the 
code  in  80  far  as  San  Vranoisco  is  concerned.  This  being  the  case, 
the  charter  provision  giving  to  the  Su^^erintendent  of  schools  the 
right  to  recommend  teachers  and  principals  for  appointment  becooies 
effective* 

You  are  therefore  advised  that  while  See.  5.405  of 
the  School  Code  is  upon  the  statute  boolcB  and  our  present  charter 
provisions  pertain,  I  believe  that  teachers  should  be  appointed  by 
the  Board  of  iduoatlon  upon  the  recoraraendation  of  the  superintendent 
of  Schools.  Understand,  however,  that  whilo  the  reooomendatlon  of 
the  Superintendent  may  be  a  pre-requlslte  to  the  appointment,  it  is 
not  incumbent  upon  the  3oard  of  :!:ducation  to  appoint  every  teacher 
recommended.  If  one  rooomiaended  for  appointment  does  not  meet  with 
the  approval  of  the  iSoard,  the  Superintendent  may  be  directed  to 
make  a  further  reoomaendation* 

It  may  be  suggested  by  some  that  section  5.405  of  the 
school  code  is  special  legislation  upon  a  general  subject  and  there- 
fore xinoonstitutional.    In  aRIG33Y  v.  XIHG,  'dOZ   Cal.  299,  the  court 
sustained  a  law  which  provided  for  a  difference  in  tenure  of 
teachers  in  small  districts  and  those  In  lar^e  districts.   The  same 
rule  may  apply  to  municipalities.  I'o'.vever,  the  matter  of  declaring 
acts  of  the  legislature  unconstitutional  should  In  most  cases  be 
left  to  the  courts,  rnd  in  the  foregoing  opinion  I  have  applied  the 
law  as  I  have  found  it  written. 


Sincerely, 

CITY  ATTORJfiff. 

To  the  Board  of  Kducation. 
(1) 
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SUBJ^T:    ABsesaiaent   and  Taxation  of  le.oojnal 
Property  and  Right  to  Divert  V.uter 
Unacr  the   Control  of   the  'Vater  lie- 
par  tment  • 

Dear  Sir: 

Your  eeveral   oonununlcations  concerning  the 
right  of  Assessors  in  counties  other  tiian  iLian  Francisco 
County  to  astieas  various  classes  of  properlgr  for  ta>:ation 
purposes  were  duly  received*     These  cMtiaimi  oat  ions  have 
detailed  man^yr  items   of  personal  property  as  well  as  real 
property;    also  the   important  (question  of   tlie  method  era- 
ployed  by   the  Assesaor  of  Alameda  County  in  assessiiig  the 
rig  ;t  to  divert  water  from  Alaniede  Creek.       The  ai&ny 
queries  pi-eaented  v.ould  virtually  entail   the  writing  of 
a  text-book  on  the  subject  about  v/hich  exueriea  are  asked, 
and  tlxe  purpose   of  this  opinion  will  be   to  give  you  general 
advice  as  to  tlie   law  relating  to   the   taxation  of  clasrea 
of  property,    and   if  hereafter  there   is  any  doubt  ati  to 
specific    items,    I  vdll   gladly  taice  them  up  with  you  and 
give  you  my  opinion  as  to  the  propriety  of  including  them 
in  your  retiorn  to   the  Aaaesaors  in  tiie  various  counties 
where  properties  under  your  control  are   located. 

OPBUOH 

As  pointed  out  to  you  in  rtiy  opinion  dated   the 
28th  ultimo,    Section  1  of  i.rticle  i.III  of   the    Constitution 
of   Uiis   state    subjects  "lands  and    tiie   iraprovementa  there- 
on located  outside  of  the  county,   city  and  coonly,   or 
municipal  corporation  ovming  the   seine  ""  '^  *"   to  taxation* 

In  the  case  of 

PA^/JJEMA  V.    COUNTY  OF   LOS   ANGELES, 
182   Cal.   171 

it  wae   stRted   that  the  terms   "land  or  improvements"  were  not 
defined  in  the  constitution,   and  at  page   175  of   that  decision, 

"It  is   to  be  presumed,    in  the  absence  of 
anything  in  the   context  to  the   oonti-aiy, 
that  the  words  were  used  in  the  ordljaary 
acceptation  and  as  defined  by   tht   statutes 
in  force  at  the   time*      The  legislature  had 
authority  to  define    these   terms." 

it   is  prestamed  that  th«  meaning  of   ihe  word   "land"   is  understood, 
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and  the  term  "improyementa  thereon"  ahould  be  constirued  In 
accordance  with  .^eotion  3617,  P.C.,  vhioh  defines  Improve- 
ments as  follows: 

"Third-  The  term  » Improvements'   includes: 

1.     All  touildlngs,    strvictures,    fixtures, 
fences,   and  Improvements  erected  upon  or  affixed 
to  the  lazid,    except   telephone  and   telegraph  lines. 

S.     All  fruit,   nut  bearing,    or   ornamental  trees 
and  vines,  not   of  natural  grov/th,    (except)   date 
palms  under  eight  yertrs  of   age,   fruit  and  nut 
bearing  trees  under  four  years  of  age   (      )   grape 
vines  under   three  years  of  age   (and  all   immature 
forest  trees  which  have  been  planted   on  lands 
not  previously  bearing  merchantable  timber,    or 
planted,    or   of  natural  growth,  upon  lands  from 
which  original  growth  timber  stand   to  the  extent 
of  seventy  per  cent  of  all   trees  over  sixteen 
inches  in  diameter  have  been  removed;   provided, 
that  forest  trees  or  timber  shall  be   considered 
mature  for  the  purpose  of   this   section  at  such 
time,    after  forty  yei.re  from  the   tlnie   of  planting 
or  removal  of  the   original   timber  as  above  pro- 
vided,  as  a  board  consisting  of   a  representative 
from  the   state  board   of  forectry,    a  representa- 
tive from  the   state  board   of  equalization  and 
the  county  aaoesaor  of  the  eoonty  in  idiich  the 
timber  Is  located,    shall  by  a  majority  thereof 
so  determine. ) 

3.     Alfalfa,    after  the  first  year's  planting. 

Fourth-  The  term  'personal  property'    includes 
everything  nidiich  la  the   subject  of  ownership  not 
included  within  the  meaning  of   the  term   're til 
estate'   or   'improvements.'" 

All  objects  of  ownership  under  the   control  of  your 
Department,   not   specified  in  Section  3617  aa  above  qiiOted, 
Eiiould  be  excluded  from  any  return  made  by  you  to  Asoessors 
in  the  various  counties  in  ^Ich  properties  of  the  Depart- 
ment are  located, 

It   is  a  well  recognized  rule   in  construing  taxation 
statutes  that  all   such  statutes  are   to  be  strictly  construed,    and 
any  exemptions  to  the  taxing  provisions  are   to  be  strictly  con- 
strued against   the  private  person  seeking  such  exemption.     How- 
ever, where  property  owned  by  a  political   subdivision  of   the 
State   is   Involved  and  an  exemption  from  taxation  is  sought  by 
such  political   subdivision,   exemptions   in  taxation  statutes 
are  to  be  liberally  construed  in  favor  of   the  municipality  seek- 
ing  the  exemption.        This  distinction  between  privately  and 
publicly- owned  proper^  has  been  frequently  upheld  by  our 
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Supreme   Court,   and  for  reference  to  this   subject  your 
attention  is  directed  to 

PAoADENA  V.    COUNTY  OF   LOS   AJ»GEL.;.S    ,    (supra) 

and  the  Tery  recent  case  of  >- 

CITY  (F   HJGLEVkOOD  v.    COCTIJTY  OP  LOS   A3fGE,LES, 
78    CD.   198. 

As  personal  property  was  not  ineludeo   in  the 
Amendment  of  1914  to  our  Constitution,    viaich  Irapoaed  a  tax 
only  on  municipally-owned  "lands   and   improvements  thereon"  ,:.^ 

and  did  not   specify  personal  property,    the  city  ia  only  sub- 
jected to  taxes  in  counties  other  than  ban  iTancisco  on 
"lands  and  the   improvements  thereon  *  *  *  as  was  subject  to  v- 
taxation  at  the  time  of  the  aectuisltion  *  ""  *." 

■t<ri 

"The   Judicial  branch  cannot  read  into  the  law 
what   the   legislative  brajQch  has,    apparently, 
purposely  and  deliberately  omitted," 

Your  attention  is  directed  to  the  provision  of  the 
1914  Amendment  to  the  Constitution  in  vidiich  the  following      .«.* 
language   is  employed: 

"as  was  subject  to  taxation  at  the  time   of 
the  acquisition  *  "^  *."  .uifcloa 

If  the   Assessors  outside  of   San  Francisco  County 
have   imposed  a  tax  on  personal  property  owned  by  the   Spring 
Valley  Water  Company,    the  city  is  not   subject  to  this  tax, 
by  re.  son  of  the  exclusion  of  the  same  from  the  provisions 
of  the  Amendment  of  1914. 

WATER  RIGHTS 

In  determining  the  taxability  of  water  rights,    it 
is  proper  that  we   should  ascertain  the  practice  of   the   Assessor 
in  Alameda  County  in  valuing  these  rights  for  taxation  pur- 
poses.    From  the  facts  furnished  by  you  it  appears  that   the 
Assessor  has  in  the  past  affixed  a  value  of   ::'l, 500,000  and 
usod,    in  substance,    the  following  language  when  making  his  .al 

assessment: 

"Water  Rl^ts.     The  right  of  the   Spring  Valley 
Vater  Company,    a  corporation,    to  take  and  divert 
water  from  Alameda  Creek  and   its   tributaries  in 
Pleasanton  Township  and  use   same  for  business  and 
canraeroial  purposes." 

The  language  quoted  formed  the  basis  upon  vhich  the  Spring 
Valley  ,.ater  Company  for  many  years  has  paid  a  tax  in  Alameda 
County  on  Its  right  to  divert  waters  from  the  Alameda  Creek. 
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Approximately  the  amount  of    tax  was  ;„50,000  a  year. 

rroxa  the  facts   submitted  it   appears  that   the   Spring 
Valley  .  ater  Company  between  the  years  1888  end  189£  paid   sub- 
stantial considerations  to  lower  rlpari&ji  owners  along  Alameda 
Creek  for   the  right  to  appropriate  waters  of   that  Creek  and  its 
tributaries. 

The  oity   on  March  3  has  acquired  these  rights  from  the 
Spring  Valley  '.ater  Company,    and  from  the  facts   submitted   it  ap- 
pears that   the  oity  now  ovma  some  property  in  fee  and  some  riparian 
rights  along  Alameda  Creek.     The   question  presents  itself  as  to 
the  right  of  the   Asset^sor   of   Alameda  County  in  aese-i  ing  these 
properties  now  that  ownership  has  vested  In  the   City   and   County 
of  San  FrtiUcisco.        From  ny  examination  of   the   authorities  in 
California  and  authorities  in  foreign  states,   the  precise  question 
has  never  been  passed  upon.        l*he  w^ter  under  municipal  ownership 
is  being  used  to  supply  the  residents  of    the   ^ily  and   County  of 
aaa  Franoisoo. 

;.3  has  heretofore  been  pointed  out   to  you,   the  authority 
of  a  county  olher  than  the  City  and   Coujity  of   Jan  i'rancisoo  to 
tax  property  owned  by  the  latter  county  and   situated   in  outside 
oounties  has  its  basis  in  aeotion  1,    i^rticle  XUl  of   the   Con- 
stitution of   the  State   of   California.      Improvements  have  been 
defined  by  the  section  of  the  irolltical  Code  cited  in  this 
opinion,    and  water  or  water  rights  are  not  listed   in  the  definition 
of  improvements.      ConaePiUently,    if  a  tax  is  to  be   imposed  on 
these  water  rights  it  vwuld   be   on  the  theory  that   th«y  were   land. 
Land  is  defined  in  w>ection  659  of  the  Civil  Code,   as  follows; 

"land   is  the   solid  material  of  the  earth, 
vrtaatever  may  be    the   ingredients  of  viiioh  it 
is  composed,   v^ether  soil,   rook,    or  other 
substanoe." 

Had  the  framers  of  the   exception  to  section  1  of  Article 
illl  of   the  Constitution  in  mind  the  fact  that   they  desired  to 
Impose  a  tax  on  water  rights,    they  would  have   so  exp reused   it   in 
the  Amendment,    by  either  specifj'^ing  them  or  using  the  generic 
tern  of  real  pro^.erty,    or  they  may  have   included  them  as  ap- 
purtenances or  servitudes  to  the  land.     This  they  hav-  not  done, 
and  under    the  authorities,    as  this   is  property  owned  by  a  political 
subdivision  of   the   State,   a  liberal  con8tr\iction  must  be  granted 
to  the  City  in  oonstrulng  the   section  in  question. 

As   "water"  does  not  meet  with  the  definition  of   "land" 
as   stated  in  the  Civil   Code   and  the  authorities  construing  that 
section,    it   is  my  opinion  that  these  water  rights  are  not   taxable. 

It   is  not  necessai-y  for   the  p\irpose  of   this  opinion  to 
determine  whether  the  water  rights  are  real,   personal,    or  mixed 
property,   a^i  they  may  only  be  taxed  on  the  asGumption  that   they 
are  improvements  or  land,    and  as  they  are  neither  land  nor   improve- 
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ment8  they  ar*  not  subjeot   to  tax* 

Yours  traly, 
JOm  J.   O'TOOLL,    City  i^ttorney 


/wCISTAIIT    CITY  ATTCRITLY, 

Attorney  for  oat«r  veportinent 


Ur.  Nelson  k,   l.okart 

General  Manager,      ater  Department 

425  Mason  Street 

San  Franc Isoo,   California 
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I  Apr.  24th,  1930. 


SUBJECT:   Leave  of  absence  of  Sealer  of 
Heights  and  L'eaeures. 


a«4  tnfit  th*  ««i.le»  f>* 


D«ar  Sirs: 


I  have  before  me  ^roxir  letter  of  ^pril  2End. 
enclosing  oopy  of  proposed  resolution  granting  leave  of  absence 
to  Thomas  Flaherty,  3ealer  of  .eights  and  ;.:easures,  with 
permission  to  leave  the  State.   You  ask  if  it  is  necessary  for 
an  appointive  official  to  obtain  permission  of  the  }.:ayor  and  the 
Board  of  Supervisors  to  absent  himself  from  the  State. 


OPINION. 


YVT  o^  +V.       V.  ^T^  attention  is  called  to  Section  3  of  ..rtiole 
XVI  of  the  charter,  which  reads  as  follows: 

"Ifo  officer  of  the  City  and  County, 
except  members  of  the  Police  Department  acting 
under  orders  of  the  Chief  thereof,    shall  absent 
himself  from  the   otate,   except  by  permission  of 
the  Mayor  and   the   Board  of  Supervisors.     Viola- 
tion of  this  section  shall  be  sufficient   cause 
for   the  removal  of  any  officer  violating  the 
saae."  ^^ 

*   ^  .  iVhether  a  person  is  an  official  or  an  em^lovee  does 

«^Lf^?^''\^?°^  *5^  ^^^^  °^  ^^^  appointment,  provided  the 
-«?2i?c'°^''J  ^^^  "^^^  according  to  law.        The  office  of  Sealer  of 
..el^ts  and  ueasures  is   provided  for  by  article    IV-A  of  the 
charter,   section  1  of  the  .rticle   stating  that  t£e  Se^er  Ihall  be 
appointed  by  the   Board  of  Supervisors. 

^®°*^°^  *^^2  of  the  Political  Code  defines  who  are 
county  officers.      The  section,   after  enumerating  all  thfofficifL 
contains  a  provision  that  such   other  officers  at  may  be  p^vided  b^ 
law  shall  also  be  county  officers.        The   Sealer  of  iei^triid       ^ 
.measures  is  an  official  provided  for  by  law,   both  by  the  chapter 
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and  ty  the  act  of  the  State  Legislature. 

You  are  therefore  advised  that  the  Sealer  of 
Weights  and  L'easures  of  the  City  and  County  of  San  Franoisco  is 
an  offioial  of  said  city  and  county,  and  is  subject  to  the 
provisions  of  Section  3  of  ^.rticle  XVI  of  the  charter  above  ouoted, 
and  should  he  leave  the  State  without  the  permission  provided  for 
in  the  section,  he  woxild  be  subject  to  removal. 


Sincerely  yours. 


CITY  ATTORKEY. 


Board  of  Supervisors. 


by 
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April  29,  1930, 


SUBJ7-CT:   Report  on  Prooedure  for  Re-districting  oan  Francisco 
for  Proper  Hepreaentation  in  Congress, 

Gentlemen: 

Replying  to  your  request  underdate  of    vpril  15,    1930,  ire 
reply  as  follows:  .A;i;:u. 

OPINION 

Primarily  this  is  a  matter  for  federal  and  state  legislation. 

The  constitution  and  amendements  thereto,  together  with  the 
United  States  statutes,  provide  how  representatives  shall  be  apportioned 
among  the  several  states  and  the  nanner  of  election.  It  is  specific- 
ally provided  that.  Congress  having  allotted  the  number  of  representa- 
tives, the  state  shall  be  divided  into  a  number  of  districts  equal  to 
the  number  of  representatives  -  one  representative  being  elected  from 
each  district.  It  is  farther  . rovided  that  should  additional  repre- 
sentatives bo  allotted,  later  on,  the  state  shall  be  re-districted 
to  correspond.  Should  said  re-division  not  be  made  tlie  additional 
representative  shall  be  elected  at  large,   (U.   .  Revised  ^tats., 
&ec8,  16  and  17  of  Chap.  II,) 

Division  of  the  State  of  California  into  districts  is  the 
business  of  the  state  legislature  and  is  controlled  by  'Section  27, 
article  IV,  of  the  Constitution  of  the  State  of  California,  frhich 
reads  as  follows: 

"Sec,  27,   .Vhen  a  congressional  district  shall        ^ 
be  composed  of  two  or  more  counties,  it  shall  not  be  sep- 
arated by  any  county  belonging  to  another  district.  ITo 
county,  or  city  and  county,  shall  be  divided  in  forming 
a  congressional  district  so  as  to  attach  one  portion  of 
a  county,  or  city  and  coimty,  to  another  county,  or  city 
and  coumty,  except  in  cases  where  one  county,  or  city  and 
county,  has  more  population  than  the  ratio  required  for 
one  or  more  congressmen;  but  the  legislature  may  divide 
any  county,  or  city  and  county,  into  as  many  congression- 
al districts  as  it  may  be  entitled  to  by  law.  Any  county,   -  - 
or  city  and  county  containing  e  population  greater  than 
the  ntistber  required  for  one  congressional  district,  shall 
be  fouaed  into  one  or  more  con^jressional  districts,  accord- 
ing to  the  population  thereof,  and  any  residue,  after 
forming  such  district  or  districts,  shall  be  attached,  by 
compact  adjoining  assembly  districts,  to  a  contiguous 
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county  or  counties,  and  form  a  oongreesional  district.  In 
dividing  a  county,  or  city  and  county,  into  concresaional 
districts,  no  assembly  district  shall  be  divided  so  as  to 
form  a  part  of  more  than  one  conitjressional  district,  and 
every  such  congressional  district  shall  be  compoeed  of 
compact  contiguous  assembly  districts/* 

As  the  allottment  of  representatives  and  the  division  of  the 
state  into  districts  has  been  held  political  and  not  judicial,  the 
legislature's  power  to  divide  a  city,  county  or  municipality  into 
districts  is  curtailed  only  by  the  rule  of  compactness  and  contiguity 
as  affecting  numerical  equality. 

The  power  of  a  city,  county  or  municipality  is  limited  prac- 
tically to  advice  and  suggestion.  It  may  propose  boundaries  to  the 
legislature,  but  the  legislature  may  chfinge  or  alter  the  proposed 
boundaries.  The  course  for  the  City  and  County  of  nan  Francisco 
to  pursue  is  to  make  a  thorough  investigation  of  the  latest  census 
and,  guided  by  it,  plat  the  city  and  fix  bounds  for  its  proposed 
congressional  districts,   Thus,  San  Francisco  would  be  in  a  position 
to  make  a  proper  presentation  of  Its  claims  to  the  legislature  when 
the  legislature  convenes  to  re-district  the  state. 

A  proper  division  of  San  Francisco  must  give  due  regard 
to  the  r'ales  of  iVaii«ticai  division,  and  also  bear  in  mind  that  any 
residue  which  may  remain  ''shall  be  attached,  by  compact  adjoining 
assembly  districts,  to  a  contiguous  county  or  counties". 

Such  division  must  also  regard  the  rule  that  "no  assembly 
district  shall  be  divided  so  as  to  form  a  part  of  more  than  one 
congressional  district  and  every  congressional  district  shall  be 
composed  of  compact  contiguous  asFembly  districts". 

^/e  are  of  the  opinion  that  the  only  procedure  San  Francisco 
can  follow  is  to  prepare  for  a  proper  re-districting  of  nan  Franc isdo 
based  on  the  new  census,  such  division  to  be  made  in  such  raanner  that 
it  can  be  properly  presented  to  the  legislature,  as  heretofore 
suggested. 

Respectfully, 


Board  of  'Supervisors 

City  Hall, 

San  Francisco  I  calif. 


CITY  Ats^omnY 
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JUBJLCT:     s>peoial  As&eBOBionta  oil  2an  Franc  loco 
••£.ter  l^partment  iropertles. 

Dear  Sir: 

In  your  oownunlcatlon  dated  the   1st  Instijat  you 
ask  If  proptt-ties  of   the  Srm  rraziclaco     utcr  lepartment  are 
subject  to  special  asaeauments  levied  trtm  v/ator,   reclamation, 
fire,    sanitary,   li^ghtlng,  moeciulto,   unci  other  diotriots. 

for  tli6  purpose  of   tiila  opinion,  we  will  ascume 
that  all   the  propoi'ties  taken  over  by  the  city   on  I/ia-ch  3 
were  taken  ovar  at  a  time  that  eaueeataenta  In  the  various 
diatricts  had  been  levied  &nd  payments  had  been  made  thex^e- 
on  by  the  iipring  V;^lley  li-ter  Compcuay. 

In  a  previoua  opinion  to  you  dated  April  19,    1920, 
I  cited  the  reoent  case  of 

CITY  OF   i;,G^,V»OOD  v.    COUIITY  OF  iOii  AHG^JL-^, 
78   CD.   198. 

In  that  ease  the  City  of   Inglewood  acquired  lands  from  private 
ownership  that  v^ore  In  Flood   Control,    sanitation  und  -drainage 
Bistrlota*     Ihe  lands  had  been  subject  to  ascdaoments  from  the 
varlouB  districts  and  were,  #ien  ao^^'^iiGd  by  tl^e   City  of 
Inglewood,  charged  against  that  city*     '^Qiese  lands  were  used 
for  public  p\u?poae8,   although  the  decision,   transcript  or 
briefs  in  the  case  failed  to  diacloue  vvhat  the  public  purpose 
was.       The  aasesanents  wore  paid  under  protest,  und  the   City 
of   Liiglewood  aoufiht   to  recover  them  from  the   County  of  Los 
Angeles,     ^i^ach  of  the  acts  under  wliich   the  as^sessmcnts  wers 
levied,  with  the  exception  of  the  Draino^je  District,    imposed 
asse^isments  "on  land  and   iraprovements",   and  in  the  Drainage 
District  aseessed  "lend  only". 

fter  passing  upon  the  effect  of  the  withdrawal 
of  certain  lands  from  the  districts  for  assesoment  pxirpoaes 
on  the  balance   of    the   assessment  payeis  tjid   the   bondholders, 
the  Court  held  in  that  decision,   at  p*  £04: 

v'       "Tl'ie   intention  of   the  legislature  in 
respect  to  making  aiunioipal  property  subject 
to  the  asdOssBBAnts  levied  for  the  purpose 
of  maintaining  said  districts  unci  of  paying 
for  the  pviblio  iapx* ovemont s  oiacLe  therein  is 
best  determined  by  an  izispection  of  the  acts 
themselves  providing  for   tlie  creation  and 
organisation  of  said  districts,     vhen  there  ia 
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nothing  In  any  of  said  acts,    or  in  any  other 
statute,   ^^tliQh  exprfesbJLy  or   lapliealy  pr9v^a••>^  of 
for  tlie  imposition  of   axxii  liability  upom  "    - 

fflunicipaily-ovtineu  ty,    Ui&u  it  miat  ])#  ^ 

conoluaively  ^i^^..  .j.i  no  iut<»i;tion  existed 

in  the  mincu  of   tlie  iogislt-tors  ut  the   tlnie   of 
the  p»88ag«  of  aaid  acts  to  authorize  any  tax 
or  assessment  upon  such  claca  of  property.   That 
such  omiaaion  man  intentional,  we   think,    la 
further  made  apparent  by  reference  to  other 
acts  of  th«  leiglal&tttrt,  the  purpose  of  i^xioh 
was   to  provide  for  local  improrements  cjid  the 
payment  of   the  s:  me  by   apeci&l  atiseauments. 
V.o  refer  particulrxly  to  the   AOiUlsition  bxA 
ImproYcment  Act   of   1926   (Gtate.   1925,   p.  049), 
where  tlie   legislative  body  conducting  proceed- 
ings under  said   act  is  exprecaly  ^luthorlzed 
to  levy  as.essnenta  for  looal  Improvementa  ^d 

upon  lands  of  a  municipality.      This  authority 
is  given  \inder  eootlon  5  of  said   act,   wiiich 
provides  that,    «^2h©   lends  upon  viiieh  aaid 
fipeolal  asseaetnent  taxes  shall  be  based   .    .    . 
shall   inolule  ull  lands  belonging  to  any 
county,   municipality* ,    etc.,   provided  aaid 
legislative  body  might  omit  any  of   such 
lands  from  the  lery  esnd   collection  of  such 
as  cessment.     %e  fact  that  authority  to  levy 
as^iCsaiaentB  agiJ.net  aiuniclptti  property  was 
expresGly  given  In  the  -«(;ulaition  ana  Improve- 
nent  .'ct  of  1925,    and  was  omitted  from  each 
of  the   three  acts  involved  horein,   le  an 
acLdltional  circumstance  going  to  diow  that 
the  letilalature  never  intended   to  authorize 
the  levy  of  asieaaaients  a^uinet  the  public 
property  of  rminicipulltiee  under  c~r^  of  sfcid      •     g.-r 
acts."  .1^     "  * 

To  the  Game  effect  is  the  case,   ii^Tiaediately  following  the 
loot  cited  cose,   of 

l.c:.  MGT.L1S  COaLTT  FLOOD  COrTllOi:  ijfsri^lCT  V.    .JJ.    .;i^-;  CODET 
78   C.i).    iB05{ 

■   DISTRICT  V.   ^:.ZX  BiY  iffliia     ...  UTlLUY  i^UTriET, 
i  .     .,  p .    143 . 

Tn     KU::   CH  V.  KcGUI  iu, 

199   ual.   215,    at  p.   217,   the   Court  held: 

"In  the   lnterproti..tlon  of  a  legiali^tive  '^ 

enflctmcnt    ^t,    f-    tVc  general   v'''^'^    '^■'  ■'■  +'-      --^   ^q 
snd    '  :-e   not   bour.  ^ 

llmlr  .     _^..to  and  inter....   .....  .x.x.tns 

unlera   such  public    authorities  be   included  v.  ittiin 
^     the  limit "tlon  exprecely  or  by  ncceosr.ry  inplica- 
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I<othij3|s  in  the  AiovndiMxit  to  th&   Const ituit Ion  of 
1914  texin^  propertlec  oivnocL  by  monlolf  ulitloB  out&ldie  of 
their  oorpor&te  liniltu  rab.y  be   fovx^o   oxpreu&ly  or  Inplledly 
subjtictlzi^  these  prop«i*tlci]  to   auMsaenenta. 

It  is  to  bo  not«a  that 

was  clecl«ie4  en  baso  by  tho  ;}1iprene  Court  July  31,   19^9,    and 
on  tho  ettac  dtgr 

J^S  ASGEU-S  FLOOD   COHTkOX  DISTKICT  v.    SUPERIOR  COUKT    (supra) 
wai^  albO  deoldo4. 

Further  autharitiee  Bubetautiatlcf  the   last  two  cited 
cuueB  are: 

CI'XY  OF  P'lii.LJSO  V.   rk.....   .    . 

7£   Cal.    App.    b03, 

am   thore  are  other  author! tloo  subat£uitiatlng  the  above  languag* 
quoted  from  the  City   o£  Ii^lewood  ^'aue. 

In  your  requoat  o^'        "  1  you  ht.vo  acked  x£  the 
properties  of  the   '^ater  Dep.  ax'c   uubjeot  to  uuaejiimen€. 

In  9   a^auauaent  dlBtriots  in  .ij.i;i:i«;ua  County  and   8   u3»&asnent 
ttistriota  in  ^an  i-.hIbq  Couxity.     Uzider  the  authority  of   tho 
c"       r   Inglewood  Caue   it   will  be  neoosi^uxy  to  examljie   each 

0   aii  :eo.;ment  districts  to  asoei't'-^in  if  tiiey  have 
cpeciiically  provided  that  property  owned  by  a  fiRmiciptJ.ity        jueraJ 
la  Bubjaot  to  the  payment  of  asaeaanenta. 

Tour  letter  doet^  not  oontaln  any  information  as 
to  itf\at  acta  of   the  leglalature  tlie  varioxia  dlatrlcta  were 
forn^d  \inder,   but   I  have  examined    mter  X>l9triot  Acta  ^uiovok 
aa  9I£4>,   91<i&,   i<nd  91c^6»   aa  aet  out   in  the  General  Luus,    and 
if  the   Alameda  County  >    ter   District    Is  formed  iindtr  any  of 
these  &cts,    it    is  my  opinion  that   t  ;.'  and   County  of 

San  Franc iBOO  is  not   oubjaot  to  pa^  nonta  levied  by 

th»t  Diatrlot. 

From  your  letter,    thei^e   ia   one   neolamation  District 
in  v*ilch  properties  now  under  your  control  are  subject   to 
ascec  .mens.        Oa  jaM^at  14,   1929,   two  weeko  after  ttxe    City  of 
Ini^levk'ood  Case  was  deoided,   on  axaendusnt   to  tho  yolitiool   Code, 
known  aan-filipflon  3456-0  bectuno  effeative.      Undoubtedly  this 
aeotloisrirtaiqplucaA  in  tmtlaipation  of  on  advei^ae  doolslon  in 
the  City  of   Inglewood  Case,    and  it  provides: 
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'*Ib0  ass^saMBts  1  vied  by  aoy  reoiaauitiion  aiatrlot 
fora«4  or  operating  miaer  tha  proviaionij  of   this 
artloie  ^all   Include  all   lanas  Loid   all    rl^iitu  of 
v.ay  lying  within  auoh  district  and   owntsd  by  the 
Jtu.te   of   UiJ,ifornia,    or  by  ai<y  oityi   city   and  oounty, 
oounty*  publio  oorporatlom*    or  &ay  utility  diu  triot  .r, 

farmed  uiuier  the   laws  q£   the  Jtute  of   Call.  o.nia» 
exoept   eohool  dletriota.      i3ie  as;>c&sBenta  u^^on  suoh 
lands  or  rights  of  way  shall  be   levied   in  proportion 
to  the  benefits  that  will  aoorae  to  suoh  land  or 
rl^ts  of  w^  lA  the  same  manner  jin  astiea;Anents  <IMS| #.^^£1  &« 
levied  upon  other  lands  or  rights  of  way  within  uSSmrrf  T^a 
diatriot.   "^    •    *"  ' 

This  section  merely  applies  to  reclamation  disxricta 
and  does  not  a^iply  to  any  other  asoessment  districts  that  had 
been  formed  or  opexatin^  at  the  time  of  the  acquisition  of 
lands  under  your  oontrol  by  the   City   and   County  of   Cian  rr<jaci£Co« 
As  to  the  retrospective  effeot  of   this  aot,    It  is  my  opinion 
that  as  the   City  and   County  of   San  Pranoiaco   took  over  the 
3prln£  Vullcy  <  ater  Company's  proi^ertles  \vhioh  were  on  kajL-oh  Z, 
1930  subject  to  asseaunents  for  reolajaation  districts,   the   City 
mast  now  pay  its  Just  proportion  of  the   assesaD&nts  levied.   I 
do  not   think  the^c   is  any   constitutional  izihibition  a. ;  innt 
st%H<*c  this  aot  retrospective,   a^^   it  does  not  impair  a^iy  ^  turU. 

relations  that   the  City  had  k^cu  this  aot  took  effect,   f .  j 

««re  none  in  existenoe  as  far  as  the   reclamation  district  -..ii.a 
conoemed  on   ;u^ust  14,   1929.       Further,    I  am  of  the   opinion 
that  und&r  tne   authority  of   ;j;eotion  ;^6&^,    Political   Code,    if 
we  wore  successful   in  heving  the   City*;,  properties  exempt  from 
aoaesament  this  ye.r  on  the   theoi-y  that  section  5466-0   of  the 
Political  Code  was  unconstitutional   in   its  retro ..ctive  effect, 
that  the  assessment  district  under  Section  ^66^.,   i  .C*   would 
have  the  right  to  re-asijeas  the  property  locuted  .vithin  the 
reclamation  district  and   impose  a  proper   asaessnent. 

Concerning  fire  districts  formed  under  Act  2593,   General 
Laws,    a  tax  for   that  purpose   is   levied  upon  ":^li    the   taxrble 

property  within  the  fire  limits  of   the  unincor,-  toym  or 

village    '   "-'  *,"       Under  the-   authorities  cited,  .e   is  no 

definite  legislc.tion  as   to  taxing  municipally-owned  property, 

the   properties  under  your  control   in   suoh  districts  are  exempt 
from  this  tax  or  assessment. 

Ssaitary  districts  aie  covered  by  the   opinion  of 
the   Supreme  Court   in  City  of   Inglewood  v.   County  of  Los  /Jigelest 
and    I  have  been  unable   to  find  aqy  amendments  to  these  Acts 
th^it   include  municipal  i:ropert3r  as  being  part  of  the  asaesfflsent 
district. 

The  General  Laws  ooverii^  street  lighting,    if 
formed  under  Aot  'AZ77    (General  Lave),   and   insect  districts,   the 
latter  beizig  formed  under  ^ct  3701,   contain  no  provision  r.s 
to  the   inclusion  of  municipally-oviued  prop ei- ties  being   subject 
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to  &i^>.  e^Lment  for  tax  and,    thereforet   properties  esBbraoed  within 
theue  dictriots,    from   "ttie   authoritiea   cited,    are  not  Bmb^eot  to 
the  aBues^^nent* 

ka  you  a.e   anxiout;   to  maJce  your  property   tcx  re  turn 
to  the  Asfiessors  In  the  yarious  oounties,    these  foregoing   lue^itions 
have  been  answered,   and  as  soon  au  tliae  permits  I  vdll  advise 
you  Biii  to  street  liaproY^ment  aistriots  and  highway  distriots. 

Your  attention  Is  direotea   to  the  faot  that  the   ..ast 
Bay  lAmloipal  Utility  District  has  paid  oboj  of  the  assessments 
desoribed  herein,    ;ind  from  what   I  can  underetazid,    do  so  for  the 
purpose  of  maintaining  the  good -will  of  the   people   located  within 
the  various  aeseatiment  districts* 

i'iro  districts  of   course  are  helpful   to  matntalnlng 
the   properties  of  the  city,   and   It  mi^ht   be  well  for  you  to  con- 
sider  the    advisability  of  eadeavorlxig  to  avoid  cny  aaie^jBiuents 
that  may  be  levisd  within  this  olaus  of  districts. 

I  have  endeavored  to  give  you  the  law  concerning 
the  ^neral  proposition  of  city's  properties  being  subject  to 
speelril   asscsaments,   and   if  you  v.lll  be  good  enou^  to  advlss 
me  under  "hat  acta  the  17  ascesiiment  districts  located  in    .lameda 
and  3an  Sateo  Counties  were  formed  I  will  examine  c&ch  act  and 
ascertain  If  raunicl pally- owned  proptrtles  are  expressly  or  Inplied- 
ly  Included  as  a  basis  of  assessment. 

Yours  truly, 
JuKTf  J.  0«TOOI?J,   City   Attorney 


i-ttorney  for  ^'atear  Department 


Mr*  Kelson  vV*   >.oicart 

General  Manager,   \  ater  r»epartment 

4S5  Mason  Street 

San  Francisco,    California 
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May  12  th,  19.60, 


SUBJECT:  Caring  for  Indigent  Patients 
in  Private  Hospitals, 


IB 


Bear  Sirs: 


I  am  in  receipt  of  your  letter  reading  as  follows! 


"An  offer  has  been  made  by  the  Comnrunity 
Chest  to  plaoe  at  the  disposal  of  the  San  Francisco 
Hospital  and  the  Board  of  Health  all  available 
vacant  beds  in  the  subsidized  hospitals  for  the 
purpose  of  avoiding  cuid  eliminating  waiting  lists 
of  needy  patients  v/ho  should  be  taJcen  care  of  in  the 
San  Francisco  Hospital  but  who  cannot  be  because  of 
overcrowded  conditions.   The  charge  is  to  be  at  the 
same  per  diem  rate  as  is  thtt  cost  to  the  city  at 
the  San  Francisco  Hospital, 

The  Uirectors  of  the  Chest  reooEuaenc  that 
an  ordinance  be  passed  by  the  Supervisors  enabling 
the  Board  of  Health  to  mi:;.ke  these  j^rrangements  when 
in  its  judgment  it  is  necessary. 

In  view  of  an  opinion  rendered  by  you  on 
I.^arch  20,  1929,  when  we  presented  to  you  the  subject 
in  a  soaewhat  different  foim,  we  would  ask  the 
following:   Is  it  your  opinion  that  such  an 
ordinance  would  be  invalid  and  in  violation  of  the 
Charter  because  of  the  provisions  of  -.action  ;?, 
Article  X  of  tixe   Charter.   If  not,  will  you  kindly 
have  drafted  the  type  of  ordinance  that  v/ould  enable 
the  Board  of  Health  to  make  such  arrangements  when 
the  emergency  arises." 


oi-mioK. 


lly  opinion  of   llarch.   EOth  1929,  rendered  to  your 
department,  dealt  with  an  entirely  dixferent  subject,  to  wit,  the 
matter  of  furnishing  emergency  hospital  service  to  persons  who  ere 
in  need  of  sane  by  reason  of  accident  or  sudden  illness,  such 
service  to  be  furnished  irrespective  of  the  financial  ability  of 
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the  person  reoeivlng  it  to  pay  for  the  aaa**  In  the  instant  case 
the  service  is  to  be  furnished  to  indigent  persona  who  L.re  in 
need  of  .eaioal  or  hospital  treatment,  unci  who  are  entitled  to 
receive  it  by  reason  oi   their  inability  to  pay  for  the  same.   There 
is  nothing  in  the  general  lav/  laaielng  it  mandatory  for  a  city  to 
maintain  oiiiergenoy  hospital  service  or  to  render  euch  service  to 
those  who  may  need  it«   The  city  maintains  its  oniergency  hospitals 
by  virtue  of  the  provisions  of  the  charter.   Tlie  duty,  however,  of 
caring  for  the  indigent  siak  is  primarily  a  duty  of  the  otate 
itself,  und  one  which  it  may  perform  Itself,  or  delegate  to  the 
various  counties* 

S««  COUHTY  OF  SACRAMSHTO  VS.  CHAMBaRS, 
53  Gal.  App.  14E. 

In  this  case  the  court  said: 

"It  has  never  been,  nor  will  it  ever  be, 
questioned  that,  among  the  first  or  primary 
duties  devolving  upon  a  state  is  that  of  pro- 
viding suitable  means  and  measures  for  the  proper 
care  and  treatment,  at   the  public  expense,  of 
the  indigent  sick,  having  no  relatives  legally 
liable  for  their  care,  support,  and  treatment, 
those  who  are  infirm  and  helpless  from  the 
ravages  of  advancing  years  ana  without  means  of 
their  own  or  relatives  upon  whom  the  law  places 
responsibility  for  thoir  care  <' nd  support,  and 
the  insane,  likewise  situated  u.s   to  means 
necessary  for  their  care,  support,  and  safekeep- 
ing.  (Cooley  on  Taxation,  p.  £04).  Kor  can  it 
for  a  moment  be  doubted  that  it  is  the  duty  of 
the  state  to  talce  ull   neeessary  steps  for  the 
promotion  of  the  health  and  comfort  of  its 
inhabitants  and  to  moJce  Buch  regulations  as  may 
ne  conceivca  to  be  essential  to  the  protection  of 
the  state  and  the  people  thereof,  so  far  as  such 
result  may  be  attained,  iigainst  the  visitations 
and  prevalence  of  deadly  epidemical  and  endemioal 
diseases,  and  to  teJob   and  prosecute  such  health 
Gind  sanitary  steps  tuid  measures  us  v/ill  result  in 
stamping  them  out,  or,  by  rooognized  methods  of        :jai 
■5ll„rut  BCientific  treatment,  reducing  to  the  lowest 
possible  minimum  the  percentage  of  fatalities 
following  thereftpoia.  These  i.re  duties  which  the 
state  owes  to  its  inhabitants  for  the  protection , 
promotion,  uad  the  preservation  of  their  general 
happiness  und  welfare;   imd,  as  is  true  of  the 
duty  of  the  state  in  the  matter  of  talcing  proper 
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care  of  the  Impecunious  or  indigent  who  are 
afflicted  with  disease  and  who  have  no  means 
for  caring  for  tiieraselves  or  relatives  legally 
responsible  for  such  care,  they  are  duties 
which  the  state  may  perform  in  the  exercise  of 
its  sovereignty,  even  in  the  absence  of  direct 
constitutional  nuthorlty  therefor  -  indeed, 
duties  which  it  may  discharge  mider  its  inherent 
power  of  police, ^^^ 


«  * «. 


As  before  stated,  the  constitution  does 
not  re<ialre  this  burden  to  be  borne  by  tho 
counties.  The  state  may  so  transfer  it  to 
counties,  however,  in  the  exercise  of  its 
sovereignty,  >-s  we  have  seen,  counties  are 
mere  t.gencies  of  the  state,  the  f-onctions  of 
whose  orgimization  are,  to  the  extent  of  the 
territorial  limits  of  their  geographical 
divisions,  concerned  v/ith  the  administration  of 
the  general  governmental  policy  of  tho  state, 
'and  are,  in  fact,  but  a  branch  of  the  ^jencral 
administration  of  that  policy',  " 


The  ntate  has  to  a  large  extent  delegated  to  the 
respective  counties  the  duty  of  caring  for  various  classes  of 
indigent  persons,  in  some  oases  going  so  far  as  to  reimburse  the 
counties  for  the  care  given,    '^ee   Act  of  llaroh  23,  1901  - 
Stat,  1901,  p.  6S6,  ueotion  1  of  which  provides:  *» 

"livery  co\uity  rjid  every  city  ;ind  county       "^* 
shall  r«llove  <ind  support  all  pauper,  incompetent, 
poor,  Indigent  persons  and  those  incapacitated 
by  age,  aiBeaee  or  accident,  lawfully  resident 
therein,  v/lien  such  parsons  are  not  supported  and 
relieved  by  their  relatives,  or  friends,  or  by 
their  own  means,  or  by  the  state  hospitals,  or 
by  other  state  or  private  institutions." 

See  also  various  acts  for  the  relief  or  orphans,  etc.,  also  for  the 
cure  and  prevention  of  tuberculosis. 

The  duty  of  oaring  for  the  Indigent  sick  being  an 
obligation  imposed  upon  the  counties,  the  latter  may  fulfill  that 
obligation  by  caring  for  them  in  institutions  maintained  by  the 
coujity  or  in  private  institutions,  and  defray  the  expense  therefor 
from  county  funds.   See  Sec.  4S07  rolltloal  Code,  which  reads  as 


.5 


eijQ  Oilw  txx«;%li^cl  10  airolxurooqcai   911;^  ^0  tiAO 
BXijesffl  on  tv    "     -'  --    -  ..-     !b©*olXllfi 

crueiariflJt  9fl  ten  l.  "  !«  a»l*xii) 


a»oJ>  aol9x;lltsx:() 


•X£t   er; 
lo  anoi  '  .. 


,  JOviil'a    sic'i 


Tto  xxol. 

Idtexxos  9 At  to  a. 


0 


OXiJ     0? 


:35:'^i7Cj.^  aoxxi^  10  i  ojsi^toql:   ^&^v 


;:  ■•>j::i  :ujqo   erltOBf^9i 


be 


,8  0VJ. 


-•■1 

Ml 


9Ai  lot  09ln  ,  .o#o   ,*ts»ilqrc  to  !t:«2:X«<x  fti{^  'xol  n^ta  BSfolxof  o«X«  teS 

•  aXaoXiroasdxr^  la  aoXtoBvoviq,  baa  axao 


e  loiittjalXcfo 

9&  aJ3u^%  :iox;iw   .oioi  I-;oxjXla-   ^OJi-    .us^  SS4,      ,aj:ii'i  "iJiuroo  aoll 


^*  xwo* 


follows: 

"The  following  are  oounty  charges  - 
Sub.  7.   The  necessary  expenses  incurred  in 
the  support  of  the  county  hospitals,  alms- 
houses, and  the  indigent  sick  and  otherwise 
dependent  poor,  whose  sup  ort  is  chargeable 
to  the  county,   riie  board  of  supervisors  may 
in  its  discretion  authorize  the  payment  of 
expenses  incurred  by  county  authorities  for 
temporary,  eaergency,  or  extended  care  or 
treatment  of  indigent  patients  of  such 
county,  by  local  hospitals." 

In  view  of  the  obligation  restiixg  upon  a  county 
to  care  for  its  indigent  siclc,  and  the  very  specific  languiige  of 
the  code  section  making  the  cost  of  so  doing  a  county  charge,  and 
giving  the  Board  of  oupervisors  the  right  to  fulfill  its  obliga- 
tions through  the  agency  of  private  hospitals,  you  are  advised  that 
if  the  Boa.rd  of  :vupervieor«  should  maice  suitable  appropriation  to 
your  i3oard  for  the  purpose  of  oaring  for  indigent  sick  at  private 
hospitals,  you  have  the  right  to  expend  the  same  in  accordance  with 
the  conditions  of  the  appropriation. 

-hile  tlie  code  section  aoove  quoted  is  silent  upon 
the  subject,  it  appears  to  me  tnat  it  would  not  be  proper  to  make 
an  expenditure  for  the  care  of  indigent  siok  at  a  private  hosoital, 
when  like  service  could  be  furnished  at  the  hospital  maintained  by 
the  city  und  oounty  for  the  care  of  such  persons,  and  ny  opinion  is 
that  such  expenditures  should  only  be  made  when  it  is  not  possible 
for  the  hospitals  maintained  by  your  Board  to  render  the  iiecessary 
service.   You  are  advised  accordingly. 


sincerely. 


CI^-TflBH^Y, 


To  the   Board  of  Health. 

Copy  to   r'inanee   Coinmittee. 
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Mft7  13,   1930 • 


|J59BJ!?CT:     Salary  of  Teacher  or  Principal  I'laoed  in  Higher 
K  Position  during  L'chool  Term  muDt  be  TncrcjaseA, 

kJ&entlemen: 


1^ 


"The  Board  of  i;4ucQtion  aoknowleages  receipt 
of  your  Opinion  under  date  of  pril  9,  1930,  relatira 
to  the  salary  of  a  principal  transferred  to  a  lower 
class  school  during  the  school  year,  particularly  re- 
ferring to  Miss  Louise  K.  i'rauss. 

"  .t  the  time  this  brief  was  presented,  the 
question  arose  in  the  minds  of  ttie  Board  lerabers,  as 
to  what  would  happen  if  a  principal  or  teacher,  or 
any  of  the  instructional  force,  were  transferred  from 
a  lower  position  to  a  higher  one  during  the  school  year. 
To  be  specific,  what  would  bo  the  obli^'-tiono  of  the 
aourd  of  "ducation  if  the  reverse  of  Miss  Krauss*  cise 
should  occur  during  the  school  year? 

"The  engagement  of  a  teacher,  like  that  of 
any  other  employee,  implies  a  contract  to  hire  on  the 
one  hand  and  an  agreement  to  perform  services  on  the 
other;  and  until  such  contract  is  entered  into  there 
is  no  binding  obligation  upon  either  party." 

23  CAL  JTJHIS.  134. 

A  contract  entered  into  by  e  teacher  or  principal  with  a 
board  of  education  is  fundamentally  the  same  as  any  other  species  of 
employment  contract.   The  teacher  or  principal  agrees  to  perform 
certain  services  for  which  the  board  of  education  agrees  to  pay  a 
reasonable  compensation  fixed  by  rule. 

I  am  informed  that  there  are  various  grades  of  pay  fixed 
by  rule  by  the  board  of  education,  whereby  teachers  of  certain 
school  classes  obtain  higher  salaries  than  those  teaching  other  classes 
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and  also  whorely  principals  receive  higher  salaries  In  certain  school, 
Tn  view  of  tlie  fact  that,  at  the  be-inning  of  the  term,  a  toaoher  or 
'Incipal  enters  into  a  contract  for  the  school  term  at  g  definite 
Iciry^  this  contract  cannot  be  altered  or  changed  by  the  board  of 
edaciition.  It  is  definite  and  binding.  If,  as  was  indicated  in  the 
opinion  in  the  case  of  Louis©  H.  ICraiiss,  dated  april  9.  l^^iO,  the 
"  teacher  or  principal  w^is  reduced  to  a  lower  class  or  lower  type 
school  without  his  consent,  the  hiehor  salary  would  have  to  continue 
for  the  school  term  as  it  is  baaed  upon  the  contract  for  the  term. 
The  same  rule  i»o<ild  »ipply  with  respect  to  teaohera  or  prluoipals 
nsf erred  to  higher  grades  or  to  a  higher  class  school  during  the 
lOol  year,  were  it  not  for  the  fact  that  when  such  a  teacher  or 
principal  is  voluntarily  transferred  by  the  board  of  education  from 
tt  lo"weip  position  to  a  hiffher  one  the  original  contract  is  voided  and 
lew  contract  is  entered  into,  and  the  moment  the  new  contract  takes 
\^ect  the  new  and  greater  salary  applies.   (PiSOPLE  t.  BD.  OF  SDU-   ^„ 
Cim,    79  N.  y.  ^>.  624.) 

To  pay  a  teacher  or  principal  a  lesser  salary  than  that 
.  ;^ined  by  other  teachers  and  prinol>:als  for  the  sane  class  of  work 
also  would  be  against  public  policy  and  not  within  the  spirit  of  the 
school  laws  of  this  state,  so  that  It  would  hardly  riiatter  whether  a 
*a  teacher  or  principal  agreed  to  work  at  the  sraaller  salary  for  the 
>*'hlgher  class  position  or  not.   (Bee  aLXKSMAl/  ▼•  'iOAHD  jF  EDUCATION, 
»1M  N.  Y.  r.  351.) 

^  In  my  opinion,  therefore,  the  salary  of  a  teacher  or  prin- 

cipal must  be  increased  when  he  performs  a  higher  grade  of  service 
than  that  originally  contracted  for. 


Respectfully  submitted, 


LI/Y  .vi:i.'Uit^",Y 


rd  of  Kducation 
ty  Kail, 


3. 


9\ 


.iocrioa  atni- 


''   to  9Blr  a  J 


9Stni9ai 

10    -. 
6jxs  i>e' 


>-3 


9LLqq,a  x^ed.pi&  "i^i 


•oiraos  to  «DiMg  tstiBia  «  aur: 


,aolnlc 


,!■•. 


^<^  c 


Uajr  21,    19S0. 


SUBJECT:  'tis aualiae  and  ReVdcaiion  of  Feralts  for  Garbage  Collection* 


Gentlemen: 

Under  date  of  May  13,  1930,  you  have  asked  me  to  answer  six 
(juestlons,  as  follows: 

1.   Is  it  the  duty  of  the  Board  of  Health  to  revoke  the  license  of 
any  collector  employed  by  an  individual  or  firm  that  does  not  have  a 
permit  from  the  Board  of  Health? 

.^jiswer:  Ordinance  No.  775,  approved  May  28,  1903,  entitled 
•♦Imposing  a  license  on  scavenger  wagons",  provided  that  a  license  should 
l»e  required  of  persons,  firms  or  ccrporations  owning  any  carts  or  ve- 
hicles used  for  the  purpose  of  removing  or  collecting  any  garbage,  house- 
hold refuse,  etc.,  and  provided  therein  certain  rates,  #iich  rates  were 
fixed  as  of  the  date  of  the  adoption  of  said  ordinance,  to-wit.  May  28, 
1903,  and  only  applied  to  carts  or  vehicles  drawn  by  one  or  more  horses. 

In  Section  2  of  said  ordinance  it  was  made  unlawful  for  the 
owner  of  any  cart  or  vehicle  to  use  or  allow  the  same  to  be  used  for 
said  purpose  without  first  obtaining  a  permit  so  to  do  from  the  Board 
of  Health,  and  the  Tax  Collector  is  prohibited  from  issuing  a  license 
under  the  provisions  of  that  ordinance  until  a  permit  was  had  from  the 
Board  of  Health. 

This  ordinance  is  marked  upon  the  official  books  of  the  Clerk 
of  the  Board  of  Supervisors  as  having  been  repealed  by  Ordinance  No, 
3361,  New  Series,  out  upon  scrutiny  of  said  last  nxmibered  ordinance  it 
has  been  ascertained  by  me  that  said  Ordinance  No.  775  was  only  repealed 
&8  to  such  portions  thereof  as  conflict  with  Ordinance  No.  3361,  and, 
therefore.  Section  2  of  said  ordinance  has  never  been  repealed  by  said 
Ordinance  No.  3361,  nor  has  it  been  repealed  by  Ordinance  No.  5132,  New 
Series,  subsequently  adopted  by  the  Board  of  Supervisors  as  an  amendatory 
ordinance,  and  in  fact  the  provisions  of  said  Ordinance  No.  775  are  re- 
ferred to  in  both  of  said  ordinances  as  having  existence,  and  Section  2 
of  said  Ordinsince  No,  775  is,  therefore,  continued  in  effect  by  both  of 
said  amendatory  ordinances. 

Therefore,  you  are  advised  that  as  a  prerequisite  to  the  secur- 
Lxig  of  a  license,  any  person,  firm  or  corporation  seeking  to  secure  a 
license  to  collect  garbage  must  first  secure  a  permit  from  the  Board  of 
^oalth,  and  if  such  persons,  firms  or  corporations  have  a  license  for 
collection  of  garbage  and  have  not  a  permit  therefore,  you  should 
ediately  call  the  attention  of  the  Tax  Collector  to  that  fact,  as 
-1  licenses  have  been  illegally  issued.   I  cannot  advise  you  that  the 
j-rd  of  Health  has  the  power  to  revoke  licenses  which  have  been  granted 
»y  the  Tax  colleotor,  as  such  licenses  must  be  revoked  by  the  issuing 
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^ody  or  department  thereof.  The  Tax  Collector  would  be  authorized  and  it 
would  be  his  duty  to  revoke  or  cancel  licenses  not  supported  by  permits 
from  your  Board, 

Such  licenses,  if  any,  as  are  granted  by  the  Board  of  Health, 
of  course,  may  be  revoked  in  accordance  with  law. 

There  being  no  provisions  in  any  ordinance  limiting  the  right 
of  the  Board  of  Health  to  revoke  permits  as  distinguished  from  the  so- 
called  license,  your  Board  would  have  the  right  to  revoke  permits  for 
any  insolent  or  threatening  conduct,  for  failure  to  properly  collect 
garbage,  for  overcharging,  or  for  the  violation  of  any  sanitary  rules 
or  regulations  of  the  Department  of  Public  Health. 

As  the  license  is  dependent  upon  the  existence  of  a  |)ermit  from 
the  Board  of  Health,  the  license  would,  as  a  matter  of  course,  cease 
with  the  revocation  of  the  permit. 

2.  Has  the  Board  of  Health  the  right  to  ask  for  the  issuing  of 
firrants  for  the  arrest  of  those  collecting  garbage  without  a  license? 

Answer:  Any  violation  of  Ordinance  Ko,  775  or  of  Ordinance 
Uo,  5132,  New  Series,  is  made  a  misdemeanor,  and  the  Board  of  Health 
would  be  a  proper  party  to  prefer  such  a  charge  against  such  offending 
persons,  firms  or  corporations, 

3.  tinder  the  initiative  ordinance  there  is  specified  three  grounds 
upon  which  a  license  migjit  be  revoked  by  the  Board  of  Health,  is  it 
possible  to  revoke  a  license  of  a  collector  on  the  grounds  that  the 
•ompany  he  represents  has  not  a  permit  issued  by  the  Board  of  Health? 

Answer:  As  I  have  heretofore  stated,  any  license  issued  to  a 
collector  of  garbage,  which  collector  of  garbage  has  not  a  permit  so 
to  do,  is  an  illegal  issuance  of  said  license,  and, therefore,  the 
answers  to  questions  1  and  2  cover  this  question. 

4.  An  opinion  is  requested  on  the  point  as  to  how  the  Board  of 
Health  must  treat  applications  that  are  filed  under  the  initiative 
ordinance  with  Z0%   or  more  of  the  signatures  of  the  users  in  the  dis- 
trict pending  a  decision  by  the  Appellate  Court  in  the  case  of  the 
3erv-U-Garbage  Company  v.  Board  of  Health,  '"*" 

Answer:  Under  the  initiative  ordinance  of  1927,  it  is  made 
mandatory  upon  the  Board  of  Health  to  grant  a  license  to  persons,  firms 
or  corporations  when  there  is  presented  to  the  Board  of  Health  a 
petition  signed  by  twenty  per  cent  or  more  of  the  householders,  business 
men,  apartment  house  owners,  hotel  keepers  or  residents  in  said  route  or 
routes,  in  which  petition  it  is  stated  that  they  are  inadequately  served 
1)y  any  refuse  collector  who  is  then  collecting  refuse  on  said  route,  and 
inadequate  service  is  defined  as  the  failure  on  the  part  of  any  refuse 
collector  to  properly  collect  refuse  on  said  route,  or  the  overcharging 
for  the  collection  of  same,  or  for  insolence  towards  persons  whose  refuse 
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has  been  collected,  or  the  collection  by  any  refuse  collector  whose 
license  has  been  revoked  as  provided  for  in  Section  9   of  said  initiatory 
ordinance • 

In  Section  9  it  is  provided  that  any  license  of  any  refuse 
collection  may  be  revoked  by  the  Board  of  Health  for  failure  on  the  part 
of  the  refuse  collector  to  properly  collect  refuse,  or  for  overcharging 
for  the  collection  of  the  same,  or  for  insolence  towards  persons  whose 
refuse  he  is  collecting.  It  will  be  seen  that  the  initiatory  ordinance 
gives  the  Board  of  Fealth  power  to  revoke  licenses  and  specifies  tiiree 
particular  reasons  for  so  doing.  Under  this  section  your  Board  has  the 
right  to  revoke  licenses  issued  by  the  Tax  Collector,  but  if  revoked 
for  any  cause  other  than  laok  of  permit,  your  Board  must  grant  a  full 
and  fair  hearing  thereon. 

AS  this  matter  of  the  issuance  of  licenses  is  now  before  the 
Court  of  Appeals  in  the  case  of  Cverv-TJ-Carbage  Company  v.  Board  of 
Health,  and  as  the  matter  will  be  ultimately  decided  by  the  court,  it 
would  be  improper  for  me  at  this  time  to  prematurely  issue  an  opinion 
thereon  as  to  the  matters  involved  in  said  appeal. 

However,  it  is  my  opinion  that  when  a  petition  is  presented 
to  the  Board  of  Health  purporting  to  contain  twenty  per  cent  or  more 
of  the  signatures  of  the  users  of  the  district  sought  to  be  covered, 
that  the  Bo;ard  of  Health  has  the  power  and  the  right  to  check  said 
petition  for  the  purpose  of  seeing  that  it  does  contain  twenty  per  cent 
or  more  of  the  signatures  of  the  users  in  said  district;  that  the  names 
avA   signatures  are  bona  fide,  and  that  the  said  signers  knew  the  con- 
tents of  the  petition  to  which  their  signatures  are  supposedly  attached, 
and  for  the  purpose  of  so  checking  said  list  and  for  the  purpose  of 
ascertaining  the  facts  upon  which  said  petition  was  supposed  to  be  based, 
the  Board  of  Health  would  be  allowed  a  reasonable  time  for  the  purpose 
of  so  checking  said  petition. 

In  my  opinion,  the  said  initiative  ordinance  is  certainly  am- 
biguous, in  this,  that  it  allows  persons  to  sign  said  petition  despite 
the  fact  that  the  said  initiatory  ordinance  does  not  cover  their  classes 
of  establishments.  In  this  regard  I  call  your  attention  to  the  fact 
that  hotel  keepers  and  business  men  are  ostensibly  allowed  by  the  terms 
of  said  ordinance  to  sign  said  petition,  and  yet  the  ordinance  in 
specific  terms  only  applies  to  dwelling  places,  households  and  apartment 
houses,  but  as  I  have  said,  this  matter  is  before  the  District  Court  of 
Appeals  for  adjudication. 

5.   Under  the  terras  of  Ordinance  No.  357,  Now  Series,  has  the 
Board  of  Health  Jurisdiction  over  the  removal  of  garbage  from  hotels, 
restaurants  and  stores? 

Answer:  urdlnance  No.  3S7,  New  Series,  has  not  been  repealed 
by  the  initiative  ordinance,  except  insofar  as  Ordinance  No.  357  con- 
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Tfiiots  with  said  initiative  ordinance,  and,  therefore,  you  are  advised 
that  under  the  terms  of  Ordinance  No.  357,  New  Series,  the  Board  of 
Health  has  jurisdiotion  over  the  removal  of  garbage  from  hotels, 
restaurants  and  stores. 

The  initiative  ordinance  passed  in  1927,  as  already  stated, 
only  applies  to  removal  of  refuse  from  kitchens  of  dwelling  places, 
households  and  apartment  houses,  and  said  ordinance  cannot  be  extended 
beyond  its  specific  words,  and  Ordinance  No.  357  being  general  in  its 
scope  and  governing  all  "premises  upon  which  said  garbage  is  created", 
would  warrant  the  Board  of  Health  in  assuming  jurisdiction  under  Ord- 
inance No.  357  of  all  premises  not  covered  by  the  initiative  ordinance. 

6.   Have  all  previous  ordinances  in  existence  been  repealed  or 
invalidated  by  the  adoption  of  the  initiative  ordinance  of  1927  cover- 
ing the  collection,  removal  and  disposition  of  garbage? 

Answer:   The  answer  heretofore  made  to  uestion  5  contains 
the  answer  to  uestion  6,  to-wit,  that  the  initiative  ordinance  only 
governs  those  premises  specifioelly  mentioned  therein,  and  only  re- 
'  peals  such-  ordinances  .is  are  vherein  specifically  named  as  having 
been  repealed  or  which  conflict.  Ordinance  No,  5503,  New  -"leries, 
and  the  amendatory  ordinance  of  said  Ordinance  No.  5503,  New  Series, 
are  expressly  repealed. 

Thereforoj  vou  ?,re  aavisod  that  Section  2  of  Ordinance  No. 
775  and  Ordinance  No'.  357,  New  Series,  are  still  in  full  force  and 
effect,  except  as  such  ordinances  specifically  conflict  with  initiative 
ordinance. 

Respectfully  submitted, 


CI  IT  ATTUi*KY 
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i  Uay  28f   1930. 

SUBJECT:     Garages  in  Class  "A"  and  •^"'  Buildings. 

Gentlemen: 

You  have  requested  an  opinion  from  this  office  as  to  whether 
Ordinanoe  No.  746  (New  Series)  has  been  repealed  by  ordinance  No.  8564 
(New  series),  and  particularly  an  opinion  is  requested  as  to  whether 
the  following  language  contained  in  Section  6  of  Ordinanoe  Nj.  746 
(Mew  Series)  has  been  repealed: 

'*No  part  of  any  building  which  is  used  as  a 
hotel,  apartment  house,  rooming  house,  hall  or  place  of  public 
assembly,  shall  be  used  as  a  public  garage  for  the  purpose 
of  storing  automobiles.** 

Ordinance  No.  8564  (New  Series)  was  approved  October  14, 
1989,  many  years  after  the  passage  of  Ordinance  No.  746  (New  series) 
and  contains  in  its  repealing  clause  the  following  language: 

"Ordinance  746  (New  Series)  and  all  ordinances 
or  parts  of  ordinances,  insofar  as  they  conflict  with  this 
ordinance,  are  hereby  repealed." 

Section  3-b  of  Ordinance  No.  8564  (New  Series)  provides  in 
part  as  follows: 

**!  public  or  commercial  garage  shall  not  be  main- 
tained in  any  building  that  is  occupied  in  any  part  for  any 
other  purpose  than  that  necessary  for  the  operation  of  a 
public  or  commercial  garage,  tmless  said  building  is  of 
class  'A*  or  'B*  construction  throughout." 

Said  section  of  said  ordinance  then  provides  building  require- 
ments for  ordinances  located  in  the  places  prohibited  in  Ordinance  No, 
746  (New  Series),  thereby  creating  a  conflict  between  Ordinance  No. 
8564  (New  Series)  and  Ordinance  No.  746  (New  :eries)  . 

It  is  fundamental  law  that  a  later  ordinance  in  conflict  with 
a  prior  ordinance  repeals  such  prior  ordinance  to  the  extent  tha :  any 
conflict  appears.  However,  the  express  repealing  clause  of  Ordinance 
Ko.  8564  (New  Series)  shows  it  was  the  clear  intent  of  the  Board  of 
Supervisors  to  so  repeal  Ordinance  No.  746  (New  Series)  in  all  in- 
stances where  there  was  any  conflict. 

You  are,  therefore,  advised  that  the  terms  and  provisions  of 
Section  3-b  of  Ordinance  No.  8564  (New  Series)  is  the  sole  governing 
provision  now  in  force  and  effect  concerning  public  and  commercial 
garages,  insofar  as  concerns  their  establishment  and  maintenance  in 
hotels,  apartment  houses,  etc. 

Respectfully  submitted 
Tire  Coimaittee, 

[Board  of  Supervisors.   CITY  ATTORtJSY 
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3UBJ5CT:   Bmployoes  of  Water 
I>erartment   ,'110  Le- 

olared  Intention  jf  June  10,   1930 

BecomijQ^,   Citizena 
Entitled   to  PoBltioiiB. 

Oentlenen: 

You  have  requested  me   to  advise  you  as  to  the 
right  of    the  Water  Depai-tment  to  maintain  in  its  emuloy 
l!i?frf^f  ^l  ^""^  formerly  in  the  employ  of   the   Spring 
Valley  k.ater  Company.     All  in  the  group  were   in  the' em- 
ploy of  the    said  corporation  for  not  lees  than  one  year 
prior  to  March  S,    1930,    when  the  City  and   County  of 
San  Francisco   took  over  the    operative  properties  of  said 
company.       Prom  the  facte  submitted  it  appears  that  all 
theae  trnployees  had  maae  their  declaration  of  Intention 
to  become  citizens   of   the  United  States,    some   entitled 

OPIRIOH  ^.    eai 

+H^     .         Vt^   constlt^ation  of  California   is  silent  upon 
th«  nooessity  of  citizendiip  for  employment  by  the   state 
or  by  any  of   the  political   subdivisions  thereof.        The 
i^ni^i?^^  has  enacted   a  stringent   law  against  the  e^ploy- 
■ent  of  non-«itlzeiia.     (Phis  law  however  does  not   apply  to 

2?^!       ''i*^;^  i""  ^"^  ^^  ^^  maniclpal  affairs  are  cSnbemed 
where  such  charters  contain  legislation  on  the  subject. 
i>«o.  6,   Art.  II,   state  Constitution. 

Tho  operation  of  a  water  company  by  the   eitv 
is  purely  a  municipal  function.  «   uiijj 

CART  V.   Bi.ODGETT, 
10  Cal.   App.   463; 

^)R0SI,    etc.   V.   MoCUArfO, 
196   Cal.   43. 

vKe   are   therefore  relegated   to  the  provisions   of 
our  charter.     In  so  far  as  these  provisions  are  applicable 
to  the   inatant  case  they  are  conflicting.      Sec.    2  of  Art. 
tjr  !f  o"i2«na»iiP  a  prerequisite  to  employment.      iVhile 

this  section  was  amended  in  1912,    the  provisions  regaining 
cltizen^ip  were  included  in   the  original  draft  of  the 
^^?f     J:  *   Sub-section  2  of   Sub.  B,    ^ec.   11,    Art.  XIII  oro- 
Vides  that   all   persons  employed   in  the  operating  serrlce 
of  any  public  utility  aoquli^d  by  the   city,   ^have  been 
^JT^^IVt-^'"''  not   less  than  one  year,    shall  continue   In 
their  positions.     The  right  to   continue   in  the  position  is 
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given  to  all  employees  who  have  had  the  year's  qualification, 
and  no  distinction  is  made  hetween  citizens  and  non-cltlzens. 
That  the   charter  aoes  not  prohibit  the  employment  of  non- 
citizens  entirely  is  clear  from  the  provisions  of  Jeo.  1, 
Chap.    Ill  of  -irtlole  II  -feereof .     This   section  deals  with  the 
letting  of  contracts  and  provides  that  those  performing  labor 
or  rendering  serTlce  under  these   contracts  must  either  be 
citizens   or  havf  declared   their   intention  of   becoming  sucl;^«   , 

The  section  further  provides  -  "and   the  said  pro- 
visions  (that  those  who  perform  labor  under  contracts,   etc) 
shall  alec  apply  to   any  work  done   for  the   city   and   counly  or  by 
any  officer,  board  cr  commission  thereof,   idien  such  work  is 
to  be  done  at  the  expense  of   the   city  and  county,    or  paid  for 
out   of  moneys  deposited   in  -Utxe  Treasury." 

The  amendment  retaining  employees  in  their  positions 
was  adopted   in  1912,   at  the    same   election  that  Sec.   E  of  Art. 
XVI,  was  adopted,    so  it   is  of  ec^ual  force  in  point  of  time. 
However,    as  the   amendment  dealt  with  matters  other  than  citizen- 
ship of  employees,    it  can,  under  the  rules  of  statutory  con- 
struction,  be   said  that  the  people  added  nothing  new  to  the 
section  on  the  matter  of  citizenship  of   employees,    and   that 
therefore  SMb-seotion  2  of  Sec.   11  of  Art.  XIII,    and   Sec.  1 
of    Chap.    Ill,    Art.    II,   are  the  last  expression  o£   the  people 
which  even  remotely  deals  with  the   subject.      Sub.   2  of  3eo.   11 
of  Art.    II  provides  that  "all  officers,    boards,   etc.,   with  the 
power  to  appoint  deputies,    employees,   etc.,   of  any  designation 
whatsoever,    shall  make   appointments  only  in  accoi^ance  v  ilh 
this  Article   (Art.  XIII)    and  the  rules  adopted  thereunder  and 
any  appointment  not   so  made  shall  be  void."     The   sane  section 
provides   ttiat   employees  of  a  public   utility  acq^uired  by   the 
city,   without  reference   to  their  citizenship,    shall  retain 
their  positions.     'She  conflict  between  the    sections   cannot 
be  reconciled.        If  we   adhere  to  ttie  jrule  of  statutory  con- 
struction that  where   there   is  a  conflict,   the   latest  provision 
of   the   law  will  prevail,    it  would  seem  that   those  who  have 
not   attained  full   citizenship  might   retain  their  positions. 

Furthermore,   Section  20,   Article  XVI,    is  general   and 
its  provisions  apply  generally  to  all  employees.     Subsection  2 
of  Sec.   11  of  the   Civil   Sei'Viee  Article  applies  only  to  em- 
ployees that  come   over  with  the   acq^uired  utility.        The  special 
provision  controls  over   the  general,   and  as   the  latter  provision 
is,    to  a  laige  extent,   remedial  in  character,    it  sfcould  re- 
ceive a  liberal  construction.        A  libei^al  construction  would 
be   to  permit  those   employees  who  come   over  to   the   city  with  the 
Spring  Valley  properties,   who  may  attain  within  a  reasonable 
time   the   qualifications  of  full    oitlEenEhip  to  continue  in 
their  employment  while   that   qualification  can  be    obtained, 
provided  they  are  proceeding  v/ith  due  diligence   to  obtain  it. 
An  evidence  of  this  fact  would  be   their  declaration  of  in- 
tention to  become  citizens. 
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This  opinion  Is  not  to  be   construed  that  any  person 
employed  by  the   city  under  the  conditions  that  this  group  about 
friiich  "til is  opinion  is  written  is   employed,  may  retain  their 
employment  without  exercising  due  diligence  to  obtain  citizen- 
Bhlp  papers,    and  a  failure  to  do  so  or  inability  to  obtain 
their  citizenship  papers   should  result  in  their  dismissal. 

It  is  therefore  my  opinion  that  the  group  of  employees 
who  have  declared  an  intention  of   becoming'  citizens  of  the  United 
States  and  were  in  "ttie  employ  of  the  ijprlng  Vtlley  ^ater  Company 
for  not  leas  than  one  year  prior  to  March  3*   1930 »   are  properly 
employed  and  entitled  to  receive   their   salaries. 

Sincerely  yours, 


CITy  ATI'OlHaY 


Board  of  Public  Works 


00  Auditor 
"  V/ater  Departiaent 
"   Civil  SerTloe  Commission 
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SUBJLCT:      Assessments  Againat 
Hetch  Hetchy  Lands. 

June  1^,    1930 

Dear  Sir: 

i«r,/,c.  «       P?^  reoent  coomnmication  aaking  whether 
lands  owned  by  the  City  and  County  of   3an  i'ranoisco 
in  count io 8  other  tiian  Stm  Francisco  are    subject  to 

SriSL^^frT?*?  ^  ®^S^*  oiatricte  deecribed  in 
the  note  attached  to  your  letter,   ms  duly  received. 

Heretofore  on  the   8th  day  of  May  1930  I 
rendered  an  Opinion  to  the  Water  Department,    advlsinif 
the  Department  that  unless  expressly  oriSpliedlyT* 
^r.V:f  fs^esament  district  act  provided  fSr   taxing 
Municipal  property,    the  city  was  not  subject  to  pal 
■peolal  assessments.  ^  ^ 

OPIHIOM 

.   X     ^        I  ^ave   Investigated   the   County  v,ater  District 
^!;   SSf '  ^?^'.^^  ^04«>'    statutes  of  i9irand  fiM 
i^Lf  S^^^^'nn''^  °^  *^^*  -^°*  provides,    a  tax  shall  be 
d^tr?ct°*  *H„5^5«,f*y  i?  the  territory  comprfiLg  the 
aistrict  ".       There  is  no  provision  specifically 

^bJfSf  t^S^tSra^^L^^nl!^-^^^^  -°^^^*^-  ^^"'^« 

formed  und^^^C^^t^^  1^1  ^^I^J?^  ^i^l^  "^^ 
fails  to  specifically  mention  municipally-Jw^ed  landj 
??i«^^?f  SJ^^r!  *°  *^"  assessment,   andlhe^Sme^ 
plies  to  the  Union  Sanitary  District  of  Alameda  CoSnty. 

^  Kx      X,   .^fo?!*^^  ^^^®  District  formed  under  the    h&\ 
S«?????  ti'    ^l^\   Statutes  of  1881,   page   £6,   f ails  t'o 

|^%he^^e^^l^tYfo%^ 

^of  ?ra^l^Lira?ltr^  ^^^^^    ^^^^  *°  -ntion'p?^p^r??;s 

AA*  «■<»  ,r     '^5«  "^J?-®  Mosciuito  District  formed  under   the 
Act  of  May  29,   1915,    Statutes  of  1915,   page  lOli:  likewise 
fails  to  include  public  property.  lucewise 

The   Groveland  Lighting  District,   Tuoluane   Conn+v 
^^^.r^'^  ^'^^  f\  "^  Marchl!,    1909,    StaSeHI  19^?^' 
Sl^913    '^aLT^S^'t:  ^*f*^*«f  ?!  1^11'    P^ge   439;    Statutes 
Of  19 J?'    S5S   tt?      ^l^^^l^  f  P^^'    5*6^  ^43'   and   Statutes 
mnicipllftT  ^'^''^'  property  owned  by  a 
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The  Fair  OaJcs  Sewer  Maintenance  District  formed. 
under  the  Act  passed  by  the  Legislatiire  in  19 El,  Statutes 
of  1921,   page   272,    at  page   280  provides: 

"Whenever  any  lot ,   piece  or  parcel  of   land 
belonging  to  the  United  States,    or   to  the 
State  of  California,    or  ajD:j  lot,   piece  or 
parcel   of  land  belonging  to  any  county, 
city,  public  agent,   mandatory  of  the  govern- 
ment,  *  "^  "^  and  being  in  use  In  the  perfom- 
ance  of  sny  public  function,    iB  included 
within  the  district  "   "'  *  the   city  council 
may,    in  its  discretion,    in  the   ordinance  of 
intention,   declare   that   said  lots,   pieces  •« 

or  parcels  of  land  '*'       *   shall  be   omitted 
from  the  assossment  '''  *  *."  it«d 

Impliedly  a  tax  for  ttiis  special  assessment  district 
could  properly  be  levied  against  the  property  of  the  city. 
The  assessment  was  levied  at  a  time  when  the  Spring  Valley 
Vvater  Company  owned  the   property  end  was  not   excluded  from 
the  district,   and  the  Act  last  referred  to  impliedly  giving 
the  right   to  levy  an  as  cessment  on  public  lands,    in  By 
opinion  we  could  not   at  this   time  avoid  the  asaesaaent  levied 
for  this  purpose. 

Respectfully  yoxirs, 


JOHN  J.   0»TOOIS,    City  Attorney 


li.   M.   O'shaughnessy,   -gq..  *.i»s*i. 

City  iungineer 


oc   .  .      .    ..okart,   .  s  . . 

General  l^anager,    water  x-epartment 
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June  17,   1930, 


SUBJECT:      In  Re  Appointment  of  Registrar  of  Voters. 

Oentl  emen : 

Commlseioner  J&ok&on  has  asked  that  I  advise  yo\ir  Commission 
as  to  the  proced\ire  to  be  followed  as  to  the  appointment  of  a  Registrar 
of  Voters,  and  for  what  term  the  appointment  should  be  made.   I  under- 
stand that  It  is  the  desire  of  the  Commission  to  appoint  Hon.  Charles 
J.  Collins,  who  has  been  t cting  in  the  capacity  of  Registrar  of  Voters 
for  some  time,  and  that  when  Mr.  Collins  was  previously  appointed  he 
was  appointed  for  the  unexpired  term  of  Hon.  J.  H.  Zemansky,  who  vacated 
the  position  by  reason  of  having  attained  the  age  of  retirement  fixed 
fcy  the  Charter. 

OPIMIOH 

Section  3,  Chap.  I,  Art.  XI,  of  the  Charter,  provides  for  the 
appointment  of  a  Registrar  of  Voters,  and  further  provides  that  the  term 
of  that  official  shall  be  four  years.   The  appointment  of  Registrar 
Collins,  heretofore  made  by  your  board,  was  invalid  by  reason  of  the 
appointee  coming  within  the  inhibitions  of  Sec.  E,  Chap.  I,  Art.  XI 
of  the  Charter,  therefore,  I  am  of  the  opinion  that  the  appointment  was 
Ivoid;  and  at  the  present  time  there  is  a  vacancy  in  the  office  of 
Registrar,  irrespective  of  the  fact  that  Mr.  Collins  may  be  the  de 
facto  officer.  Therefore,  in  making  an  appointment  at  the  present  time 
you  may  disregard  Mr.  Collins'  previous  appointment,  irrespective  of  the 
term  for  which  he  was  appointed. 

I        As  the  Charter  fixes  the  tern  of  this  particular  officer  at 
four  years,  anyone  appointed  to  the   office  shotild  be  appointed  for  the 
full  term  specified  in  the  Charter.   (See  People  ex  rel  v/ebb,  etc.  v, 
Niokel,  et  al.,  9  Cal.  App.  683.)  This  was  an  action  brought  upon  the 
jrelation  of  the  Attorney  General  to  test  the  right  of  the  defendant 
to  the  office  of  Port  V/arden  of  the  port  of  San  Franoisoo.  The  law 
{provided  that  Port  Wardens  should  hold  office  for  "the  term  of  four 
years".  The  Court  held  that  the  appointment  should  be  made  for  the 
full  term  of  fovir  years  from  the  date  of  the  appointment,  expressing 
lite  views  in  the  following  language: 

I  "It  will  be  thus  seen  that  the  term  of  office 

of  a  port  warden  is  simply  fixed  as  a  period  of  time  -  four 
years;  and  no  particular  date  is  established  for  either 
the  beginning  or  ending  of  the  term.  Under  such  circum- 
stances it  is  well  established  that  each  incumbent  takes  a 
term,  running  from  the  date  of  his  appointment,  equal  in 
duration  to  the  period  of  time  fixed  by  the  statute  as  the 
term  of  the  office.  This  is  the  rule  in  the  absenoe  of  a 
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statutory  provision  to  the  oontrary,  even  where  a  partio- 
ular  incumbent  is  appointed  or  elected  to  fill  a  casual 
vacancy,  ooid  it  is  certainly  the  rule  where  a  particular 
incumbent  is  elected  or  appointed  to  the  office  after  the 
expiration  of  the  term  of  the  preceding  incumbent.  (ZZ   iua«  riB 
it  Eng,   Ency.  Of  Law,  418,  and  cases  there  cited,  partic- 
ularly Hughes  V.  iBudcingham,  5  Smedes  &  M.  (Miss.)  63£; 
McAffee  V,  Russell,  29  Miss.  84;  State  v.  Johns,  3  Or.  533; 
State  V,  rfentworth,  55  Kan.  298,  (40  Pac.  648);  and  People 
V.  Langdon,  8  Cal.  1.) 


s 


'        Where  the  term  is  fixed  at  a  given  eriod  of  time  only, 
and  no  particular  d^  te  is  established  for  the  beginning  or 
ending  of  the  tenn,  such  term  is  said  to  run  witji,  or  is 
attached  to,  the  officer,  and  does  not  run  with,  and  is  not 
attached  to,  the  office*   In  other  words,  a  new  term  does  not 
ooiamence  upon  the  determination  of  the  ]:> receding  term  until 
the  appointment  of  a  new  incumbent,  or  the  reappointment  of 
the  person  in  office  to  a  new  term.  The  time  that  a  partio- 
VLLa.T   incumbent  holds  over  the  ending  of  his  proper  term  has 
been  called  a  prolongation  of  t  xC  old  terra.  'It  is  in  no 
sense  a  new  term.'   (People  v.  ilJdwards,  93  Cal.  153,  (28  Pao, 
831).)  The  new  term  begins  only  upon  the  making  of  a  new 
appointment." 

Mr.  Collins  was  not  eligible  for  an  appointment  to  the  office 
*ien  he  was  previously  appointed  and  you  may  disregard  that  appoint- 
ment, and  if  the  disc.bility  under  which  he  labored  at  the  time  he  was 
appointed  will  expire  on  July  Ist,  you  may,  if  you  desire,  re-appoint 
him,  said  appointment  to  take  effect  on  July  1st,  but  the  appointment 
should  be  for  the  full  term  jf  four  years.   The  appointment" shoal a  be 
made  by  a  resolution  adopted  by  your  Board,  which  may  be  in  the  en- 
closed form. 

Sincerely  yours, 

STPmifURSST 

fo   the  Election  Oommissioners 
City  Hall. 
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RESOLUTION  NO.  BOARD  Of  ELECTION  COMMISSIONEi© 


VVHERIAS  there  exists  at  the  present  time  a  racanoy  in 
the  office  of  Registrar  of  Voters  of  the  City  and  County  of  san 
Francisco  J 

NOW  IHSRfilFORE,  BE  IT  RESOLVED:   That  the  Board  of 
Election  Commissioners  of  the  City  and  county  of  San  Francisco, 
pursuant  to  the  provisions  of  Section  S,  Chapter  I,  Article  XI 
of  the  Charter  of  the  City  and  County  of  San  Francisco,  and  by 
virtue  thereof,  does  hereby  appoint  Charles  J.  Collins,  as 
Registrar  of  Voters  of  the  City  and  County  of  San  Francisco,  for 
the  term  of  four  years,  commencing  on  July  1st,  1930. 
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July  find,   1930. 


SUBJiiCT:        Veto   of  Ordinance  oalling  Freeholders'    Election. 


Gentlemen:  >5r. 

Under  date  of  July  1,  1930,  your  Honorable  Board  asks: 

"Does  the  ordinance  providing  for  election  of 
Freeholders  to  rerise  the  Charter  require  the  approval 
of  the  Mayor?" 

OPINION 

The  authority  of  the  Board  of  Jupervisors  to  call  a 

Freeholders'  election  to  revise  the  Charter  of  the  City  and  County 

of  San  Francisco  is  derived  from  Section  8  of  Article  XI  of  the 

Constitution  of  the  State  of  California,  the  material  parts  of  which 
are  as  follows: 

"  XXX  any  City  or  city  and  county  having  adopted  a 
charter  may  adopt  a  new  one.   xxi  An  election  for  choosing 
freeholders  may  be  called  by  a  two  thirds  vote  of  the 
legislative  body  of  such  city  xxxxx  and,  on  the  presentation 
of  a  petition,  the  legislative  body  shall  call  such  election 
at  any  time  not  less  than  thirty  nor  more  than  sixty  days 
from  date  of  the  filing  of  such  petition." 

It  will  be  noted  that  the  election  may  be  called  by  a 
two- thirds  vote  (which  is  twelve)  of  the  legislative  body,  and  upon 
presentation  of  a  proper  petition  must  be  called  by  the  legislative 
body. 

The  legislative  body  of  the  City  and  County  of  San  Francisco 
is  the  Board  of  Supervisors. 

Section  1,  Chapter  I,  Article  II  of  our  Charter. 

The  Mayor  of  the  Git^'  and  County  of  San  Francisco  is  not 
a  memter  of  our  legislative  body. 
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Ejection  £,   C]iapt«r  I,   Articla  II   of   our  Charter. 

Tlie  Mayor  of  tiia  City  and  County  of   iJan  Franolsco  is  tha 
Clilaf   ^ecutlve  officer  tnereof . 

Saotion  1,   Chapter  I,   Article   IV  of  our  Charter. 

Un4er  .'-^eoti  on  2  of   the  above   the     ayor  has  the  rifht  to 
attend  the  irieetings  of   the  Board  of     buparviaora  and  of  far  su/^^estioos 
at  such  meetings,   but  has  no  vote  therein,   and  has  no  legirlative 
authority. 

Harrison  ve.   Roberta,   145  Cal.   173. 

The  Constitution  of  the  State  of  California  is   the  supreme 
of  our  state  and    takes  precedence  over  the  proTisions  of  our 
rter,  and  must  be  strictly  construed. 


t 


If  the  Mayor  were  allowed  the  veto  power  of  tds  ordinance, 
fourteen  votes  of  our  legislative  body  wrmld  be  required  to  override 
such  veto  and  finally  pass  such  ordinance. 

Section  16,  Chapter  I,  Article  II  of  our  Charter. 

Therefore  such  veto  would  have  toe  effect  of  nullifying 
the  provisions  of  oir  w^tate  Constitution  b  requiring  two  aore  votes 
than  is  t  orein  required  to  call  such  election. 

Upon  reason,  therefore,  such  veto  power  must  be  ruled  against, 
fortunately,  however,  our  uprejie  Court  has  ruled  upon  a  similar 
luustion.    The  question  involved  in 

Harrison  vs.  Boberts,  145  Cal.  173,  was 

"Do  proposed  amendments  to  the  Charter  of  the  City  and 
County  of  San  Francisco  have  to  be  presented  to  the   "ayor  for  hia 
approval?" 

The  Supreiae  Court  therein  ruled  that  the  approval  of  the 
ttyor  was  unnecessary;   that  such  a-TiendTaents  we  e  to  be  passed  by  the 
Lttgislative  body  only;   that  the   ayor  was  not  a  part  thereof,  and 
that  '  ectlon  16  of  Chapter  I  of  Article  TI  requiring  ordinances  to  ba 
JPaaented  to  the  '"ayor  for  hia  approval  or  rejection,  did  not  apply. 
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You  are,  therefore,  advised  that  the  ordinance  passed  by 
le  Board  of  :upervisors  calligg  a  'freeholders'  election,  does  not 
»quire  presentation  of  the   ay  or. 


Respectfully  submitted, 

:   tlu 


CITY  ATTOHNiiY. 


>ard  of  Supervisors. 


ton  aeob   ^aotio^lo   ^efblod^et'^  b  sgl.tlAO  o08  « 


^b9$iiai<ius  xXIiflloeqseH 


.TAHflftTA  yrio 


a^oalTieqy2  1c  br» 


^  ?z 


July  2nd,  1930. 


SUBJSCT:   liotation  on  Bid  Independently  of  Eld 
itself  does  not  void  ;jid. 


>u  u^iutT.vy  •, tAiia»:'.4.'. 


,  If  it  Is 

Dear  Sirs: 


RBigj:::.: 


Is  the  bid  of  F.  7/.  Jnook  Company  for  the 
mechanical  equipment  of  the  Aptos  iilementary  School  to  be 
erected  at  Upland  Jrive,  Aptos,  Kenwood  and  .jestgate  i^venues, 
void  because  of  the  fact  that  a  notation  was  inserted  at  the 
bottom  giving  credit  for  certain  radiation.  An  addenda  to 
the  specifications  eliminating  credit  was  added  to  the  specifi- 
cations after  they  were  originally  written. 

OPINION. 

section  16,  Chapter  I,  Article  VI  of  the  charter 
deals  with  the  requirements  for  bids  for  public  work.  This 
charter  provision  provides  that  all  bids  shall  be  clearly  and 
distinctly  written  without  any  erasure  or  interlineation,  and 
if  any  bid  shall  have  any  erasure  or  interlineation  it  shall  not 
be  received  or  considered  by  the  Board. 

However,  it  appears  that  in  the  instant  matter  the 
original  specifications  called  for  an  alternative  bid,  and  later 
an  addenda  was  added  providing  that  "no  alternative  bid  will  be 
required".   It  might  be  argued  that  the  charter  provision  deal- 
ing with  interlineation  covers  this  point  when  a  bid  contains  an 
alternative  proposition  such  as  this,  but  the  charter  provision 
was  apparently  passed  to  prevent  fraud  and  collusion  so  that  it 
would  hardly  apply  in  the  instant  case. 

It  seems  that  the  bid  of  F.  W.  Snook  Company, 
independently  of  any  alternative  proposition,  is  good  since  the 
alternative  bid  is  written  at  the  bottom  of  the  document  entirely 
apart  from  the  bid  itself.   ..he  confusion  apparently  was  not  the 
bidder's  making,  but  resulted  from  an  unforeseen  set  of 
circumstances.  However,  whether  that  be  so  or  not,  it  would 


5>^'o 


.0S5X   ^baS.  xluJ, 


bt^  10  x^inc:  oil     rTOaOiaua 


lOtilc.  TfleJ 


9iit  *ro7.  vn.so; .'T  ?!oono   .w   ."5  lo  btd  sff;f  cl 
8d  o;^  loo  co^qA  9Ai  Jo  9  Isolfuuloaa 

eri;f  iB  beizozai   sbw  nciJBJon  6  tadS  :iOBl  ailj    io  astrBOscf  Mov 

o*  Bf>neJbf>fl  nA     ,noi^BtijfiT  alr^iioo  lol  *lJ:>©rro  gnivl^  ffl[0*;tod 

-llloeqe  ei;r  o*  6el>£)B  aaw  itbato  sitLe  anol^BOJt'Uosqa   ©rf^ 


to^tiBilo  eil;f  lo  IV  elolcfiA  ,1  rrei-qaxiO  ,01  nol^osL 

BirlT     .sliow  ollcfuq  toI  efilcf  io1  a^nsflKniypa?   a^t  ritiw  alBeb 

bciB  \LiBelo  ocf  IlBrla  efiicf  LLb  iadi   aeblvoiq  ..'itBiio 

baa   ^ not toent  1.19} al   to  ©ii;«fl"to  y^s  cfyorf;flw  no  .      nitiBlh 

ton  Ilflila  ;fJt  nol^Bonllisi^nl  rto  siwaBio  ^xib   svsii  lisaz  bid  xob  11 

4MfloO.  eai  xd  beieblznoo  io  Jbovldoe-x  «cf 

9xl;t  le^^^Boi  i'nBd-enl   9dt  nl   ^Bdt  eiBsqqjB  Ji    ,a©vswoH 
iQf&l  bna   tbtd  eriiBnreilB  xis  lol  J!>9lXflO  aiioicTBoJtlloacra  iBnl^lio 

©(/  IIlw  fild  9vid-Bnio*lB  on"  iadi  'S'B^MblY0^q  babba  bbv  abaebbs  na 
"LBob  nolelvoiq  led-xBJio  3il:f  ^Bdi  boir^ZB  ad  idslia  tl  ,"bBtt.sjp9i 
flfl  zntainco  bid  a  nedv  iatoq  Rid^  aicevoo  noli  ne:  il7©*nl   dfin  gnl 

noielvoiq  •ie:}^'i©ilo    oiU   tud   ^Btdi   bb  dous  noi  i  eTli-Bflia^Ia 

n   iBdi  08  nclaulloo  b.is  buBtl  taereiq  ocT  ii- ilitnoiBqqB  bbw 

.©aao  SnBteat   9ri.f  ni  Y-tqq«  X-t^iBcf  bluow 

,\aBqsn.o^  atoonL.   .1!»'   ,1  lo  61  cf   srict   d'srfJ'  amese  *I 

©ri^   oon^'    '^-"■•'  "  =      r.,-st-  +  i.»..„^-rfT  evltBms^lB  '^na  to  Y-t^nsJ&naqsJinl 

XLsrltne   .;  'ox(:f  ;rB  a©;tJl*nr  ai  ilcf  evl*flni©;^lB 

©dJ  ;fon  Be...    ',xo  ....^..00  arri'     .lIoe*l   btd  ©ri*  moTl  taaqa 

lo  tet.  n^  fflOTi  fcaJ^Iwaei  ;Ji/d  ,^ai:AB£a.  B'T©J&l>lcf 

bLuov  is.    ^iou   AW   V..O    .  .   Jb/I^  Teilitofiw   ,tovo'^^"'       ,B©onB;^8niuoilo 


2. 


make  no  difference,  as  the  bid  itself  read  separately  from 
the  alternative  proposition  is  clear  and  understandable. 

I  am  therefore  of  the  opinion  that  the  bid  of 
F.  W.  onook  Company,  if  it  is  the  lo?.est  bid,  should  be 
accepted. 


isinoerely  yours, 


CITY  ATTORNEY. 
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July  3rd,  1930. 


SUBJIJCT:   Salary  of  Principal  Transferred  to 

School  of  oame  Class  T)ut  falling  below 
Class  A  designation  during  ::jChooi  Year. 


uear  Sirs: 

"A  demand  has  been  made  upon  the  Board  of  iiducation  by 
Miss  Alatilda  Levy,  now  principal  of  the  Garfield  ochool,  to  which 
school  she  was  assigned  in  January  of  this  year,  for  pay  for  the 
remaining  months  of  this  fiscal  year  at  the  rate  of  pay  given  to 
luiss  I.';.  A.  Scherer  who  served  from  July  1st  through  December  1929 
as  Principal  of  the  Garfield  dchool  when  she,  I  iss  Scherer, 
retired. 

Miss  Levy  bases  her  claim  on  the  opinion  rendered 
by  you  on  May  13,  1930,  subject  "ijalary  of  teacher  or  principal 
placed  in  higher  r)Osition  during  school  term  must  be  increased". 

There  are  certain  facts  which  in  my  opinion  do  not 
warrant  the  case  of  I  iss  Levy  coming  under  the  provisions  of  your 
opinion.  These  facts  are  detailed  below. 

The  rule  of  the  Board  of  Education  in  reference  to  the 
classification  of  elementary  schools  for  salary  purposes  of  the 
principals  provides  that  a  school  of  one  class  shall  not  be  classified 
in  the  next  higher  class  or  in  the  next  lower  class  until  the  classi- 
fication of  the  school  requires  two  teachers  more  than  tae  maximum 
or  two  teachers  less  than  the  minimum  respectively  of  the  class  in 
which  it  is  placed.  This  rule  was  made  to  prevent  changes  in  the 
salary  of  the  particular  principal  in  charge  of  the  school  due  to 
minor  changes  in  the  number  of  teachers  because  of  fluctuations  in 
the  enrollment  of  pupils.   The  Garfield  School  because  of  having  22 
or  more  teachers  at  the  time  of  classifying  schools  in  1925  has  been 
in  Class  A  with  the  salary  of  the  principal  ,33720.  There  has  been  a 
decrease  in  the  enrollment  with  a  consequent  decrease  in  the  number 
of  teachers  so  that  in  January  1930  when  Liss  Levy  was  assigned  to 
this  school  the  number  of  teachers  was  21.  On  the  basis  of  this 
number  of  teachers  the  Garfield  school  belonged  in  Class  B  carrying 
a  salary  of  ^3420. 

Miss  Levy  befoare  being  transferred  to  the  Garfield 
School  7fe.s  i^rincipal  of  the  Fremont  Gchool,  a  Class  B  school  and 
received  pay  at  the  rate  of  .,^3420.  I.iiss  Levy  was  not  reduced  in 
salary  but  as  stated  above  did  not  receive  the  same  salary  as 
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received  by  Liss  ocherer  whom  she  suoceeded. 

It  has  been  the  tmvarying  practice  of  the  Board  of 
Education  In  assigning  new  principals  to  schools  to  cive  to  the 
new  principal  the  salary  of  the  class  of  schools  to  which  this 
school  to  which  the  principal  was  assigned,  belonged,  because  of 
the  number  of  teachers  at  the  time  of  the  assignment  of  the  new 
principal. 

.•ill  you  please  advise  whether  or  not  the  Board  is  under 
the  necessity  of  paylnc  I.'-iss  Levy  from  the  date  of  her  assicnment  to 
the  Garfield  School  to  June  50th  at  the  same  rate  of  pay  given  to 
Miss  Scherer." 

^^   ^5,     OPINION. 

■''■■■■■   ■■  'g 

From  the  aboTe  request  for  an  opinion,  it  appears  that' 
I/.iss  Levy  was  transferred  from  a  Class  B  school  to  a  Class  A  school 
during  a  school  year.   It  further  appears  that  the  Class  A  school 
to  which  she  was  transferred  suffered  the  loss  of  a  number  of  pupils, 
so  that  during  the  school  year  it  fell  into  the  classification  of  a 
Class  D  school  by  virtue  of  the  lesser  nvimber  of  pupils. 

However,  the  rule  of  the  Board  of  Education  on  classifica- 
tion of  schools  in  effect  in  1929-50,  provided  that  a  classification 
made  on  July  1st  of  a  school  j'-ear  should  continue  until  the 
Buocoeding  school  year. 

Therefore,  it  appears  that  Miss  Levy  was  entitled  to  the 
salary  of  a  principal  of  a  Class  A  school  to  June  30th  of  the  school 
l|  year  during  whioh  the.  transfer  was  made.  ,  f.^-^ 


Respectfully, 


^*-  CITY  ATTORNEY, 


Board  of  Education, 
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July  11,  1930, 


SUBJECT:   ;'cEinley  Orphanage  may  receive  refund  for 
erroneously  and  illegally  collected  taxes 


during  fiscal  yaar  1929-1930,  on  presenta-  -,       -.  ^. 
tlon  of  verified  claim.     *  '^  ^^■■'  ■  '«  ^'-^^*^« 


Gentlemen: 

Your  communication  of  the  third  instant  is  at  liand  asking 
as  to  the  legality  of  riaking  a  refund  to  McKinley  Orphanapre  in  the 
amount  of  ;5965,70  on  account  of  real  property  taxes  paid  by  it 
during  the  fiscal  year  1929-1930  on  property  exempted  by  virtue  of 
Section  l^A  of  Article  13,  Constitution  of  the  State  of  California. 

Acknowledgment  is  iiade  of  the  receipt  of  the  accompanying 
letter  from  the  Assessor,  wherein  it  is  stated  that  the  real  prop- 
erty involved  comes  definitely  within  the  provisions  of  said  Section, 
and  that  for  the  fiscal  year  1930-1931  the  Assessor  will  extend  to 
the  said  institution  the  aforesaid  exemption. 

OPINION 


Section  3804,  Political  Code,  r^rovides : 

"Any  taxes  xxxx  heretofore  or  hereafter  erroneously 
or  illegally  collected,  xxxx  may,  by  order  of  the  Board 
of  Supervisors,  be  refunded  by  the  County  Treasurer,  xxxx". 

"Verified  claim.   No  order  for  the  refund  of  taxes, 
penalties  or  costs  under  this  Section  shall  be  made 
except  upon  a  verified  claim  therefor  verified  by  the 
person  v;ho  has  paid  said  tax,  xxxx  which  said  claim  must 
be  filed  ?/ithin  three  years  after  xhe  making  of  the  pay- 
ment sought  to  be  refunded,  xxxx  ". 

The  Assessor  has  certified  to  the  fact  that  the  property 
Is  exempted  from  payment  of  property  tax  by  virtue  of  the  provisions 
Of  the  Constitution  of  this  State,  and  therefore  any  amount  paid  on 
such  property  has  been  erroneousl  and  illegally  collected,  and 
because  of  this,  is  subject  to  refund  under  the  foregoing  provisions, 
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In  so    far  as   the  enabling  statute  provides  for  the  filing 
rf    a  verified  claim  covering  the   payment  made,   within  three  years 
after  the  date  of  payment,   you  are  advisea  you  are  not  authorized 
to   order  a  refund  until   the  receipt  of  such  instrument,   within 
said  period. 

Respectfully, 


CITT  ATTORNEY 


Finance  Goraraitteo, 
Board  of  Suoervisors. 
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July  21,  1950. 


SUBJECT:  Legality  of  the  Grand  Jury  subpoenas 

to  Llenbers  of  the  Board  of  Supervisors. 


Gentlenen: 

Your  Honorable  Board,  on'July' l^th,  1950,  has  asked 
this  office  for  on  opinion  as  to  the  legality  of  certain  so- 
called  subpoenas  issued  by  the  Grand  Jury  and  served  upon  the 
Individual  iierabers  of  the  Board  of  Supervisors. 

The  copy  of  the  subpoena  which  I  have  before  ne  reads 
as  follows: 

"Peyser 

YOU  ARE  COLavIAITDED   to  appear  before   the  GRAND 
JURY  of  the  City  and  County  of  san  Francisco,  State 
of  California,  at  the  Jury  Room  of  said  Grand  Jury 
in  the  Crr:  HALL,  Room  404,  Van  iiess  and  McAllister 
Street,  of  said  City  and  County  on  the   £3rd  day  of 
July  A.D.   1930,  at  8  o'clock  P.lil.,  as  witness   in  an 
investigation  there  pending. 

KA.TTIIE'.7  BRiiDY 

District  Attorney". 

The  worA  "Peyser"   is  written  in  ink  at  the  top  of  the 
so-called  subpoena,  and  I  am  inforned  that  there  was  written 
upon  the  other  copies  served  the   last  nar^e  of  the   individual 
upon  when  the   service  was  nade. 

I  aia  also  advised   that  these  subpoenas  were  served 
upon  the    individual  menbers   of  the  Board  of  Supervisors  while 
the  Board  was   in  session,  by  delivering  the  copies   to  the 
Respective  members.     The  person  who  laade  the  service  did  not 
show  the  original  nor  did* he   inform  the  persons  served  of  its 
contents. 
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>vir  8t«t©,   s9  OPINION 


Section  1326  of  our  Penal  Code  provides  that  the 
District  Attorney  shall  issue  subpoenas  in  certain  Instances, 
as  follows,  to-^it: 

"2.  The  District  Attorney,  for  v:itnesses  in 
the  State,  in  support  of  the  prosectition,  or  for 
such  other  witnesses  as  the  Grand  Jur^',  upon  an 
InTeetigatlon  pending  before  them,  may  direct." 

I  assume,  of  course,  that  the  Grand  Jury  has  directed 
the  District  Attorney  to  issue  those  cv.bpocnas. 

.  It  is  then  provided  that  such  subpoenas,  when  issued 
In  T5\irsuance  of  the  T»reccdinr^  Section  must  be  issued  in  substan- 
tially the  following  forn:  (Section  1327) 

"The  People  of  the  State  of  California  to  A.B.: 
You  are  comnanded  to  app-^ar  before  C.  D»,  a  justice 

of  the  peace  of  ^ tcvnship,  in county  (or 

as  the  case  nay  be )  at  ( naning  the  place')',  on  (stating 
the  day  and  hour),  as  a  witnecr  in  a  criiiiual  action 
prosecuted  by  the  people  of  the  state  of  California 
against  E.  F. 

Given  under  ny  hand  this day  of  

A.D.  eighteen  (nineteen)  .  G.  H. ,  Justice  of  the 

Peace,  (or  7 J.  K. ,  District  Attorney,"  or  "By  order 
of  the  court,  L.  !>!.,  Clerk,"  or  as  the  case  i!iay  be)," 

It  is  then  provided  in  Section  1328  that  "a  peace- 
officer  nust  serve  such  subpoena  delivered  to  hin  for 
service,  either  on  the  part  of  the  people  or  of  the 
defendant,  and  nust,  without  delay,  make  a  written 
return  of  the  service,  subscribed  by  iiin,  stating  the 
tins  and  place  of  service.  The  service  is  aade  by 
showing  the  original  to  the  Tritness  personally  and 
informing  hiiri  of  its  contents." 

In  as  F.uch  as  the  subpoenas  issued  in  this  instance 
do  not  even  substantially  conply  V7ith  the  form  prescribed  in 
Section  1327  of  our  Penal  Code,  I  have  reached  the  conclusion  that 
the  subpoenas  were,  and  are,  void  and  that  the  Eiethod  of  service 
thereof  was  illegal.  Therefore,  the  persons  served  therewith  are 
not  called  upon,  as  a  matter  of  law,  to  respond  thereto. 
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This  holding  is  not  entirely  based  upon  the  Codes  of 
our  otate ,  as  Courts  in  other  Jurisdictions  have  repeatedly  held 
that  such  a  subpoena  nust  apprise  the  person  served  of  the  nane 
or  names  of  the  person  or  persons  under  investicction  or  contain 
the  subject  matter  of  the  investigation.  All  of  this  is  absent 
from  the  subpoena  in  question. 

It  was  said 

In  Re;   Shaw.  172  Ted,  520 

"A  subpoena  conpelling  vitnesses  to  appear  and 
testifj'  before  a  Federal  Grejid  Jury  nust  either  dis- 
close the  name  or  na::Ties  of  the  persons  against  whon 
the  inquiry  ie  instituted  or  the  subject  of  the  in- 
vestigation*'' 

The  Court,  in  the  abova  instance,  held  as  it  did  be- 
cause, as  the  opinion  points  out,  if  such  were  not  the  case 
a  person  could  unwillingly  and  unknowincly  be  haled  before  the 
Grand  Jury  to  Give  testinony  against  h ins elf  and  would  not  be 
In  a  position,  prior  to  responding  thereto,  to  secure  indepen- 
dent advice  frorn  his  attorney  as  to  his  rights  in  the  premises. 

In  Hale  vs,  Henkel.  201  U.S.  45;  50  L  ed.  652 

the  SupreiiB  Court  of  the  United  states  says  that  the  subpoena 
is  sufficient  if  it  advise  the  person  served  of  the  nane  of 
the  person  or  persons  under  investigation  or  of  the  subject 
matter  of  the  investigation.   Indirectly  this  holds  that  a 
subpoena  not  issued  in  accordance  therewith  is  illegal. 

In  re  Haines  vs.  (N.J.)  51  Atl.  929 

It  was  held  in  this  case  that  a  subpoena  issued  in  the  form 
of  the  present  subpoenas  was  illegal  because  of  a  law  in  New 
Jersey  v/hich  gives  to  the  witness  subpoenaed  the  right  to 
know  whether  he  is  testifying  for  the  State  or  a  defendant, 
as  in  the  latter  instance  he  is  entitled  to  deoand  a  witness 
fee. 

Another  case  holding  a  subpoena  void  for  not  stating 
the  case  in  which  it  was  issued  or  the  subject  matter  of  the 
investigation  is 

National  Packing  Co.  vs.  Garven.  78  Atl.  703 
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I  an  well  aware  that  it  has  long  been  the  practice 
In  this  State  to  issue  these  subpoenas  in  this  forn  and  that 
no  question  has  ever  been  raised  as  to  the  validity  thereof 
but,  as  Ut*  Justice  Bradley  points  out,  the  long  practice  of 
issuing  general  warrants  in  certain  cases  to  vdiich  no  excep- 
tion has  been  taken  upon  their  return  and  as  to  which 

"no  objection  v/as  iiade  to  than  upon  the  return  and 
the  matter  passed  sub  silentio  (under  silence)  the 
precedents  were  of  no  weight." 

Boyd  V3»  U.J.  116.  U.J,  616;  89  L  ed  746 

In  view  of  the  provisions  of  our  own  Code,  as  well 
as  in  the  cases  cited  from  other  Jurisdictions,  I  an,  as  I 
have  heretofore  said,  of  the  opinion  that  the  so-^called 
subpoenas  are  roid,  and  that  the  service  thereof  ^.vas  not 
properly  nada,  and  that  tl^re  is  no  legal  obligation  upon 
the  menbers  of  your  Board  to  respond. 

Having  reached  the  conclusion  set  forth  herein  it 
is  unnecessary  to  answer  categorically  the  questions  propounded 
by  oupervisor  Peyser,  but  should  xhese  subpoenas  be  again  issued 
in  the  proper  form  and  served  in  lef^al  nauner  I  shall  be  at 
the  service  of  the  Board  of  supervisors,  and  the  individual 
members  thereof,  to  give  advice  as  to  their  riG^^ts  while  in 
attendance  at  euiy  Grand  Jury  hearing. 

Respectfully  submitted. 


City  Attorney. 


Board  of  oupervisors. 
Copy  to  Grand  Jury. 
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July  31,   1950, 


SUBJSCT:     AAvertlsinji;  Appropriations.  ..-'i^^ 


Gsntleman: 

Your  request  dated  May  S6th,   1930,  for  an  opinion 

was  received   in  due  course,   as  follows: 

1,   Can  the  Board  of   "^up^rTlsors  lsg;nlly  appro- 
priate out  of  the  fund  set  up  in  next  year's 
budget  for  Advertising  and    .ubllclty,  noneys 
to  take  oare  of  expenses  of  Conventions  or 
to  'loet  ot':<'r  ofcllGaticns  contracted  for 
during  the  ourrent  fiscal  year? 

S,   Can  the  Board  of  Supervisors  legally  appro- 
priate Tionaj'  toward  dofrayinG  tue  expencos 
of  sending  drill  teams,   drum  corps  or  private 
citiz^^ns  as  delegatas   to   Ooaventions  held 
outside  of  the  City  of  San  Francisco? 


0  P  I 


Ifl  Ai..   >:i      .        .  .siTC^r  I:      L-octlon  4041.5  of  tliG 
Political  Code  provides  that  e  board  of  supervisors  shall  have 
t]B    power  to  levy  a   epeoial   tax  for  advertising  the   resources  of 
a  county,   etc.        lender  this  provlelon  of  the  lar;  the  tax  so 
levied  £.■  hell  not  exceed  foiar   cents  on  the  one   hundred  dollars 
of    the  ftssttssad  valuation  of  all  property  T/lthin  the  county. 

Peetlon  18,    Article  XI  of  the  constltutloxi  of  the  £tate 
of   GaLlfornia  provides   that  no  county  shall   incur  any  Indebtedness, 
in  any  manner,   exceeding  in  any  year  the   Incosie  end  revenue  pro- 
vided for  isucii  year. 

It  would  therefore  appear  that  the   Board  of   Supervisors 
of  this  Git.    and  County  csnnot  legally  appropriate  out  of   the 
;.dvertlsinf'  J  una  s«t  up  in  the  1030-31  budf^et,  moneys  to  take  oare 
of  obligations  entered   into  during  tha  fiscal  year  1929-;50.       This 
appears  so  for  two  reasons  on<*   of  7.hich   is  that  the  Advertising 
Fund  raised  by  special  tax  for  the  year  lv)2^~30  has  t  j3:i  exhausted 
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and  any  btjk  spent  orer  anft  above  tha  Tour    cftnte  on  *'  -3  one 
hundred  dolI-^-r  ■r-^'ild  be  unlawful;   end  for  tie   further  reason 
that  th3  Con-      '      '  ^n  does  not   n^j^it   tha  «:.  )orltLi•?:al^s  of  money 
In  a   5\ibE©-'j  r,  out  of   the  f4nda  of  the  subsequent  year, 

for  the  paymeut  of  expeneed  ol  the  ppevioue  year. 

Hlg.Tlna  vs.    San  T)i9ao.   151   Cnl.    S94 

Buck  vs,     Aireka,   119  Onl«   44 

IN  AN:  /  if;   TC  •'.    II:        J  s  mtjiitlousd  prcYlously 

In  answer  to  ouastion  o     '        motion  4041*5  of  the  Political 
Code  proTldss  for  the  raising  of  rnone:/  by  a   rpucial  ta,i  for 
advortisijiR  purposes.       This   section  providea  that  the  money 
shall  be     ''used  for    «advertisixig,   exploiting  tiud    uakii^^-  known 
the  rsaoui'ces  of  the  county  for  the  purpose  of  inducing 
Inmlf/iration  to,   &r.d  increasing   tho  trade     nd  conrrGrcfc  of, 
said  00  nty,   or  for  exhibiting  or  advertising,   for  said 
purposes,    tho  aprioult'jrul,   horticultural,  vitloxiltviral, 
mineral .   industrial,   coimnercial,   cliiiatic,    sduc?.tiorAl, 
reoreatlonsl,   artistic,  rausloal,   cultural  end  other  resourcos 
or  advantages  of  the  county". 

Undoubtedly,   raoney  paid  by  the  City  to   take  care  of 
the  exj^onsos  of  sending  drill   teams,   druc  corps  or  athletlo 
teeros  out  of    the  city  or  for  sending  private  citizens  as 
delei^tes  to  conventions  held  outside  of  tl^e    city,   vc  ^Id,    in 
soae  oases,   be  for  advortleing.        However,    in  order  to  con- 
stitute advartieing,    such  drill   teaiis,   etc.,   would  have  to 
represent  tne  "ity  and  County  of   :':-an  Francisco. 

It  is   thrt  duty  of  the  Board  of  Supervisors   to  determine 
whotter  isonsy  so  expended  is  Tor  advertir.ing  purposes  &nd    their 
deterslaatlon  Is  final.        The  courts  have  lie  Id   that  boards  of 
supervisors  cannot  daiagato  their  authority  for    the   r.erfarinanoa 
of  acts  Involving  the  exercise  of  judgment  or  discretion. 

Stowe  vs.  ^taxey,,  ,84  Cal.Apn.   532 

First  '^tional  Ifenk  vs.   Ball^   90   Cal.App.    709 

Therefcre.    if  such  drill   teains,   drum  corps,   athletic 
teaias  or  private  citizens  can  bo   ssid  to  represent  the  City  end 
County  of  San  Francisco  so  as  to  bring  benefits  to  this  City 
and  County  within  the  oieaning  of   the  Jolitical  Coda  Section, 
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and  tiie  total  ario'juit   to  be  appropriated  be  d«t©rniin«d  in  adranoe, 
then  It  is  r.y  opinion  that  noney  oen  be  thue  appropriated  to 
•upport  such  projects     so  loofr,  as   tlio  0:000.1:1  ie   preTiously 
deteinlned  upon  end  is  doflnitc  in  nature;    eo  that  there  will  be 
no  disoretion  on  tiie  part  of  sucii  org&niz&tions  or  indiriduals 
ooncerninf:  the  raanner  in  which   the  Bdvertlein^  inoney  ehell  be 
expend sd. 


respectfully  submitted, 


City  Attomoy. 


Cleric,  rubiio   ^mltaxe  and 

Publlolty  Uowalttse* 
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Aat«  ^8^»  1930. 


iUBJ:::GTi  --^orGcacy  Leave  of  Abssnoe  Granted 

to  Joseph  J.  i^hllllps,  Chief  Slsht  of  Wny  At'ont, 


Lear  ::lr: 

I  c      '      -..--*--  --    ---.-   letter  under  date  of  July  22rd, 

relatlTe  to  t'  ter.     It  ftppearo  from  your 

ooEipmniCBtion   t  -l.«     :*    -j.ixix:-*   .jas  al  sent  from  hie  position  fron 
approximately  Larch  SSrd  to  June  8th  by  reason  of   111  r.ealth,  and 
during  a  portion  of  that  time  traveled  In  ■'.urope  for  tiie  benefit 
of  hlB  health.     That  on  July  22nd,  and  after  ?'r.   rhillips  }iad 
returned  to  hia  eEployment,  he    '  nted  an  e:ierr".eB«y  leave  of 

absence  by  the  "^oard  of  iTibllc  or  a  period  of  three  months 

from  Liarch  8th. 

In  addi' i  o  your   -  ication  I  h&vs  before  ne  a 

letter  from  t-.e  ',  nt  of  rke,  wherein  tiiat  body 

statea  that  between  tiie  years  1^'3d  una  1989,  both  Inoluslve,  lc?r. 
Phillips  could  not  by  reason  of  his  duties  avail  hlEself  of  the 
annual  vacation  orovidod  for   in  ordinance  I*o.   E2Ci7  lew  ^eries,  eeid 
worked  continuoualy  diTlnf:  those  yoars  without  vacation,  and  that 
the  3oard  of  rubllc  "    d  this  fact   in  ralnd  when  the 

smerf^ncy  leave  was  ,.  . 

Oin.luM. 

-      icy   leaves  of  ebsonoe,   as  well  as  vacation  periods, 
are  provict  'y  'rd inane e  I.o.   2297,   and  in  the  ordinence  anend- 

Inc  the    sai.o.      ^  .e  r\(:^\\  of  a  i-Tunioipality  to  ::rant   such  loaves  as 
well  as  vRoation  periods   is  saistained  by  the  tei^eral  la''  -     '-ee 
.c  ;'li  licipal  :orporatiorffi,  2nd  ^d.  Par.   58C  -  where  the 

r..lo    1..  stated  as  follows: 


a^i; 


"Unless  expressly  forbidden  by  law,  it  is  fair  to 
assume  \  head  of  e  deportKent  or  cliief  officer 

possessG      ority  to  ^rsnt  a  reaaonable  leave  of 
1,0  an  officer  or  •      .^yee  tinder  hia  on 
of  sickness  or  i:i      terest  of  the  health 


ii. 


Qt  ail  eiiployee  or  for  other  tood  reason. " 

The  text  quoted  finds  supoort   in  Aood  et  al  vs.   City  of  :  averhill, 
55  i.«   '^t   C^Sl.      In  Ihiy   case  the  ^upT&oB  Court  of  .iasa^chusetts 
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"  ▲  r»&8oaatl»  vacation,  without  tiioraby 
subjocting  tha   v.' ity  to  additloxial  t^pMMAt  micht 
wdXl  have  been  recorded  by   tixe  cil^y  MMMll  as 
oaloulated  to  pronote   iho  i;ealth  and  officlency  of 
the  police  force,  and   if  so,  we  think  tbat   it  wa» 
within  the  power  of  ti  o  city  council  to  adopt   the 
order  whieli"  it  did.     It  would  oon.e  fairly  within 
the  authority  oonferred  on  cities  luui  towns  to 
aaalie  suoli  reaiiOi^aljla  proviaiona  aa   taey  should  deem 
conducive   to  .olfare,    'for  cireotint:  and 

zioiiaiiiii.^   liiC  .ial  affairs,   .jreaerving   the 

peace  .>d  order  and  r>aiiitainiiic  the   internal 

police        ._  -  vf .      It  would  also  coivs   ,;itain  the 
power  conferred  on  the  i.  ayor  a.  .  of 

Haverhill  to  juake  suoh  ri^  iilatiu; ___    -.0  govorn- 

iQfint  of   tlxa  police  nt,  not   Ineonslateat 

with  law,   as    they  de^...    ,,or." 


lion,  rrcuiklln  K..  Lane  on  May  4th,  IS 00,  advised  th« 
.  «re  Ctnamlssion  that  it  had   t}ie  povwir  to  grant  a  leave  of  absence 
to  one  of  ita  eiaployees,   saying: 

"Xh©  Board  is  directed  to  make  such  rules 
and  re^iulations  as  J:.iay  be   necessary  to  secure 
discipline  and  efficiency  in  the  jepartaent.     If 
the  hoard  deter  1  >»      ■ '■    ^  3 1  ov^  .,   ^^.r"1'«in  leave  of 
absence  is  e>  oe  of  the 

efficiency  or    ^.  ..   ..v  v,    ^«  ..^^   in  ray 

opinion,   the  power  t  ^   such  loave.     TLo  power 

to  laaka  such  rules  tu.^      -  ulations  aaor-s  a:;:ple  to 
cover  this  Question." 

The  same  reasoning  looy  be  applied  to  the  Instant 
ease.     The  charter  iJeC.  4,  Chap.   I,  Art.  YI)  ppovides  that  "the  "Joard 
•hall  establish  all  nooessary  rules  and  ref-nilatlons  for  the  perforaance 
"^^    its  duties,     nd  for  the  reculation  and  conduct  of  its  officers  aM 
-oyees . " 

Therefore,   the  Board  of  iubllc   ..'orks  would  have 
"'    "' orlty  to  crant  a  leave   of  absence.   If  it  deemed  it  advisable   to 
o.     This  view   is  confinricd  by  the  ordinance   itself,  which  bas  been 
ained  by  lion.  :  ercy  V.   Long  in  his  opinion  to  the  1  a^'-or  under  date 
arch  26th,   1913  -  Lonc*8  Opinions,    1912-16,   20a. 
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I  am  therefore  of  the  opinion  that  the  Board  of 
Public  norks  having  power  to  make  all  necessary  rules  re::ulatinG  the 
conduct  of  its  employees,  has  power  under  the  ordinance  enacted  by 
Board  of  ...upervisors  to  grant  a  leave  or  absence,  and  the  only 
question  to  determine  Is^  was  the  leave  reasonable? 

Your  attention  has  been  directed  to  the  letter  from 
the  Board,  stating  that  for  a  i)eriod  of  five  years  !.r.  Phillips  did 
not  receive  the  annuel  vacation  provided  for  in  the  ordinance.  ^Jhile 
there  is  nothing  in  the  ordinance  permitting  an  employee  to  ciimulate 
his  annual  vacation,  there  is  nothing  at^ainst  it,  and  while,  of 
course,  an  employee  could  not  without  the  consent  of  his  departnent 
head  take  moxro  than  the  allowed  vacation  in  any  one  year,  irrespective 
of  the  fact  whether  or  not  he  had  availed  hirasolf  of  the  privilere 
during  previous  years,  still  with  the  consent  of  the  departiaent 
I  cannot  see  why  this  could  not  be  done.  This  is  practically  what 
kr.  I  hilllps  has  dona*  His  annual  vacation  over  a  period  of  five 
years  would  havo  oiaounted  to  more  tlian  two  months  in  actual  time. 

City  Attorney  Long,  in  an  opinion  given  to  the 
Department  of  :ileotricity  on  Deo.  31,  1910,  (Long's  Opinions 

lsio-12,  p.  29),  ruled  tli&t  it  was  proper  to  balance  over  tiiae 
worked  by  employees  against  time  which  they  were  compelled  to  teke 
off  on  account  of  sickness.  It  may  therefore  be  said  that  the 
tmor£',enoy  leave  Granted  in  the  Instant  case  did  not  exceed  one  month, 
which  does  not  appear  to  be  unreasonable. 

It  might  have  been  more  regular  for  the  Board  of  Public 
Works  to  have  authorized  the  leave  prior  to  its  coramencer^Bnt.  Their 
failure  to  so  do,  however,  did  not  prevent  its  subsequent  action. 
Furthermore,  as  I-jp.  Phillips  is  an  employee  and  not  an  official,  the 
fact  that  he  may  havo  traveled  outside  of  the  city  durinr^  his  leasre 
has  no  effect  on''  the  situation. 

You  are  therefore  advised  that  you  may  approve  I.!r. 
Phillips'  deiaand  mentioned  in  your  letter. 

Very  truly  yo\irs, 


GIIT  Al'TOl^CiT, 


To  the  Auditor. 

Copy  to  Frank  L.   lenton,  Lsq. 


1    to   * 
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all. 
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Aug.  1,  1930, 


SUKTLCT:  Payment  of  foes  or  salaries  to  pIiouof-Taphic 
stenocraphers  employed  in  the  Oriminal 
Division  of  the  unicipal  Govirts. 


Dear  Jir: 

I  ara  in  receipt  of  your  coiataunioation  of  July  23rd, 
1930,  relative  to  the  fees  to  be  paid  stenographers  in  the 
Criminal  Division  of  the  i.lunicipal  Goj.rt,  and  req  lesting 
whether  said  stenof;;paphers  are  to  be  paid  a  salary  of 
v3, 900,00  per  annum,  as  provided  in  the  budget  of  the  Board 
of  supervisors,  or  are  they  to  be  paid  fees  on  Court  orders 
based  on  fifteen  (h)1L«00)  dollars  ;»cr  diem  and  transcription 
fees. 


0  P  I  N  I  u  N 

In  tiie  absence  of  a  eharter  provision  or  an  ordin- 
ance passed  in  conformity  with  a  charter  provision,  the 
general  law  must  orevail.   In  the  instant  matter  we  find  no 
charter  provision  or  ordinance  fixing  cjnd  regulating  the 
salaries  of  t-iO  stenographers  employed  in  the  Crir.ainal 
Division  or  the  iiunicipal  Courts.   The  general  law  provides 
as  follows: 

Section  274,  Code  of  Civil  Procedure,  fixes  a  fee 
of  fifteen  dollars  per  day  in  contested  oases,  and  specifi- 
cally provides  as  follov/s: 

"In  all  critainal  oases  the  fees  for  reporting 

and  for  transcripts  ordered  by  the  court  to  be  made  must  be 
paid  out  of  the  co\mty  treasury  upon  the  order  of  tne  coirt." 

Section  274G  of  the  Code  of  Civil  i-roced-irc,  relat- 
ing to  the  eraployaent  of  phonographic  reporters  in  ft>anicipal 
Courts,  explicitly  etutee: 
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"Those  sections  of  tae  Code  of  Civil  Procedure  of 
this  State  nuiaber<id  £70  to  274  (inolusive)  are  lereby  i^add 
applicable  to  tis  (jualif ioations,  duties,  official  oaths, 
certifications  ';f  transcripts  and  fees  of  official  reporters 
of  jaaniclpal  courts." 

The  phonocraphlo  roportors,  ..a...    ^on  regularly 
appointed,  the  general  law  and  not  a  mere  recital  in  the 
budget  of  the  Board  of  supervisors,  must  c  jatrol  the  coir.pen- 
sation  to  be  paid  for  their  services.   The  oo.-ipensation 
being  fixed  by  the  general  law,  it  is  outside  the  scope  of 
the  authority  of  the  Board  of  oupervisora,  in  the  absence 
of  a  special  statute,  to  curtail  or  modify  such  fees  by 
appropriatinSf  in  their  budget,  an  amount  ins efficient  to 
cover  such  fees. 

In  the  case  of 

IUH-1I30N  va.  HORTON,  5  Qal.  App.  418 

tue  court  said; 

"^e  cannot  persuade  ourselves  that  t  le  salaries  of 
the  district  attorney  and  his  assistants  shall  go  unjiaid 
because  t;ie  board  of  suoervisora  did  not  specifically  set 

apart  a  fund  sufficient  for  their  payment  in  full  , 

3ucii  salaries  ^t;%  f^xed  by  law  and'aust  be  paid." 

'^^®  court,  further  on  in  their  opinion,  discussing 
the  question  as  to  how  and  frora  what  fund,  salaries  or  fees 
fixed  by  law  shall  be  paid,  quotes  from 

;.'ELCH  vs.  3TR0T:I1jH.  74  Gal.  413. 

and  therein  the 
court  said: 

"Salaries  are  not  liabilities  against  the  treasury 
which  rest  upon  any  authorization  or  contract  by  the  board 
of  supervisors,  or  any  other  officers.   Diey  are  fixed  by 
law,  and  not  subject  to  t]:e  coi:trol  of  such  officers. 
They  are  payable  out  of  t;ie  r.eneral  fund  and  are  not  liTiited 

to  any  parti calar  oart  of  that  fund  w.ich  tha  hnf,'rc\  -nmy 

choose  to  set  apart  for  ti.eir  parvmont."  
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'tie  are  triereiore  of  the  opinion  that,    in  the  absence 
of  a  epecial  statute  rejrulating  reporters'   fees  in  this  county, 
the  phonographic  reporters  in  the  Criminal  Division  of  tlie 
lamicipal  Co  irts  must  bo  paid  in  accordance  Irttli  th«  prctlsions 
of  Section  274  ^f^rj^oo^e  of  Civil  i.Tooedure,   and  Bho;ld  the 
amount    set   forth^be   insufficient   to   cover   tie  fees,    t'le  balance 
must  be  paid  out  of  the  «;*BLeral  fund. 


Kespeetfully  aubmitted, 


Oity    .ttorney. 


i/.r.    Duncan  i.atheson,    ^'reasurcr, 
City  and  Count;,    of  Jan  jrancisco, 
City  iiall,   «an  Vrancisco. 
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Au,-ust  10,  1930. 
^■oT3Ji:CT:   In  re  Permits  for  the  Shipping  or  Distribution  of  ililk. 

Dear  sirs: 

I  am  in  reoeipt  of  your  letter  under  date  of  July  29th,  read- 
ing as  follows: 

"The  Board  of  Health  is  facing  a  question  that  in 
involves  the  ri/':ht  of  an  individual  who  has  received  a  permit 
from  the  :~oard  to  ship  milk  under  the  iTovisions  of  Ordinance 
No.  7025,  New  jeries,  in  effect  April  2nd,  1926,  and  known 
as  the  'Milk  and  Dairy  Law  and  Hules  and  Regulations  of  the 
Department  of  Public  Health  Governing  Milk  and  Dairy  In- 
spection.' 

The  question  involved  is: 

1.  If  a  permit  has  been  issued  to  a  producer  to  ship 
milk  for  distribution  by  a  certain  firm,  can  this  [producer 
dispose  of  his  milk  to  any  other  firm  on  this  sane  j,.ermit, 
or  must  he  obtain  a  new  permit  to  ship  milk  to  the  new 
distributor? 

Can  this  -roduoer  dispose  of  any  surplus  miilk  to 
other  distributors  on  tliis  same  pernit,  or  must  he  obtain    ^r 
a  new  permit  to  ship  milk  to  the  new  distributor? 

3xplanation:   The  distributors  of  this  city  usually 
contract  with  the  producers  for  a  certain  number  of  aliens 
of  milk.   In  the  oource  of  the  year,  the  producer  increases 
his  herd  and  may  have  one  or  two  hundred  r^allons  surplus. 
The  firm  with  whom  he  contracts  refuses  to  accept  this  milk, 
can  this  producer,  having  complied  vrith  all  of  the  regulations 
and  ha vine  obtained  a  permit,  dispose  of  this  surplus  to  a 
new  distributor  without  the  consent  of  the  ';oard  of  Health, 
or  must  he  a  r ly  for  a  new  permit  for  that  second  distribution? 

2,  The  ordinance  says  that  mrmits  sliall  be  renewed 
between  the  1st  and  15th  of  July  of  each  j'-ear.  ^*s 

oupposinc  the  distributor  no  longer  desires  the  milk 
of  a  producer  t-fter  July,  does  this  automatically  cancel  the 
permit,  or  m  y  the  Board  of  P.ealth  notify  the  roducer  that 
his  permit  stands  cancelled,  and  before  he  can  ship  he  nust 
make  a  new  application,  or  is  it  mandatory  to  renew  or  reissue 
the  permit  if  he  complies  with  all  of  the  , revisions  of  the 
law? 
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In  other  v^ords,  has  the  3oard  of  Health  the  -<ower 
to  arbitrarily  decline  to  issue  a  permit  when  it  has  expired'. 

'J  .i , 
rhe  contention  is  that  the  bvirden  of  disposal  of  the 
product  is  the  deterrnlnln^r  factor  for  the  issuance  of  the       - 
permit  as  indicated  by  the  lannua(:e  of  oubdlvision  3  of  Section 
4. 

The  question  arises  out  of  a  regulation  which  the 
Board  of  liealth  has  imde,  namely  that  on  xiUgust  1st,  1933,  all 
milk  ooi'iinc  into  oan  Francisco,  raust  cone  froia  herds  that  have 
been  tuberculin  tested  and  fron  cows  free  of  disease.  ,:  large 
number  of  the  present   roducers  are  making  no  effort  to  comply 
with  this  requirement  and  the  distributors  of  milk  in  this 
city  are  aeekinc  sources  which  liave  complied;   this  will  mean 
discontinuing  the  purchase  from  a  nuoiber  who  now  hold  paTiiiltB, 

In  view  of  the  fact  that  the  holders  of  these  permits 
cannot  meet  the  requirements  of  these  distributors  who  are 
discontinuing  their  roduct,  must  the  }joard  of  Health,  under 
the  rovisions  of  the  Ordinance,  allow  them  to  find  other 
purchasers  or  distributors,  until  after  Autust  1,  1933,  or 
can  it  at  this  time  decline  to  issue  new  permits  without 
trial  or  uearlngV" 

OPINION 

The  matter  of  the  shipment  of  milk  into  San  Francisco  to  be 
consumed  or  distributed  v.lthln  the  City  is  governed  by  section  4  of 
Ordinance  No.  7025,  i;ew  .^eries.  The  purpose  of  this  ordinance  is 
to  regulate  not  only  the  manner  in  which  milk  shall  be  handled  at  the 
source  of  production,  but  also  the  nianner  in  which  it  sliall  be  dis- 
tributed. The  observance  of  sanitary  regulations  is  as  important  in 
the  distribution  of  the  roduct  as  in  the  ,  reduction.   In  order, 
therefore,  tliat  the  distribution  of  milk  can  be  properly  sipervised 
it  is  necessary  that  one  who  is  shipping  milk  into  jan  Francisco  for 
distribution  should  advise  the  Board  of  Health  how,  and  by  whom,  it 
is  to  be  distributed,  to  the  end  that  the  inspectors  of  the  Board  shall 
have  opportunity  of  ezamininc  it  and  be  assured  that  it  is  up  to  re- 
quired standard.   In  fact,  Subdivision  2  of  oection  4  i7iakes  it  oblig- 
atory for  the  producer  in  his  application  for  a  permit  to  state  the 
manner  in  which  the  milk  is  to  be  distributed.  Therefore,  in  answer 
to  question  one  in  your  letter,  you  are  advised  that  you  may  require 
a  i.emit  to  ship  to  each  distributor. 

Answering  question  two,  you  are  advised  that  the  Board  of 
Health  has  not  arbitrary  power  to  deny  a  permit  or  to  refuse  to 
reissue  one.  If  the  producer  complies  with  the  regulations  fixed  by 
the  Board  as  to  production,  and  the  distributor  complies  with  the 
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regulations  as  to  distribution,  the  permit  should  be  issued  or  renewed, 
irrespective  of  who  the  distributor  is  -  bearing  in  inind,  of  course, 
my  answer  to  the  previous  question,  that  you  have  the  rir;ht  to  require 
a  new  permit  when  a  new  distributor  is  selected  by  the  producer. 

The  fact  that  at  some  future  date  more  stringent  regulations 
regarding  the  production  of  milk  may  become  effective  will  not  permit 
you  to  deny  a  permit  to  the  producer  who  complies  with  the  present 
reguJa  tions. 

As  I  have  already  said  your  power  in  the  premises  is  not 
arbitrary,  and  v/here  the  producer  and  distributor  complies  v/ith 
existing  regulations  the  permit  must  be  granted. 

You  are  advised  accordingly. 

siinoerely  yours, 


CITY  ATTORirEY 


Board  of  Health 
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Aug.    12,    1^30, 


3UBJE0T:      Board  -f  Health    -     ater  bills. 


Dear  .  ir : 

Receipt  is  acknov;ledf-ed  of  your  letter  of  the  vth 
instant  and  copy  of  letter  of  the  8th  instant  si^jned  by  V. 
E.  Perry.   T.ie  subject  matter  of  tie  two  letters  is  whether 
the  San  i^'rancisco  <ater  Department  may  oliarge  the  Board  of 
Health  and  another  department  for  water  furnished  those 
departments  of  the  city  government  from  tlie  time  the  city 
took  over  t  :e  Jpring  Valley  ..ater  Go,:ipariy's  properties  to 
June  30th,  1930. 

0  P  I  i.  i  C  N 


The  latter  part  of  Section  5  of  the  Operative 
Ordinance  governing  the  conduct  of  yoir  Department  sets  forth 
tlie  following: 

"During  the  remainder  of  the  fiscal  year 
1929-1930,  water  shall  be  furniched  withojt 
charge  to  those  departments  of  the  -nunicipality 
to  which  appropriatioiis  have  been  made  to  defray 
the  cost  of  water  or  hydrant  service  furnisned 
to  any  of  said  departments,  and  water  or  service 
furnished  to  any  ot.ier  department  snail  be  paid 
for  at  t>ic  cirrent  rates." 

I  sun  i  foraed  that  the  language  above  quoted  was 
inserted  for  the  purpose  of  malcing  it  possible  for  yvir  Depart- 
ment to  charf-e  for  water  served  our  parks,  play^-rounds  and 
schools  and  that  all  budgets  submitted  co verier  the  revenues 
of  your  Department  for  tiie  four  months  operatii-v  comiiencinf;; 
Llaroh  3rd  and  ending  June  30th,  1930,  oonteiaplate  only  revenues 
from  water  furnished  parks,  playgrounds  and  schools. 
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In  vi'.  e  I  ore  .J   tiio  lunraag^  .em^vloyed 

in  section  5  6f    .  oiratlve     r         ..ice  I  do  not   I. .  Ixuv*  you 

will   be   Giooessfiil   in  eollsot  ■n;:^  ror  ablic 

■''Torse  Trou.'?h3  or  t  i3   .l-:ird   of  '-ccilt    . 


Respectfully  aubmitted, 

JuHXi  J.    O^TOCT:-:,    City   .Utorney 

r»f«r7  '"By     

Assistaat  vity  /Attorney 
.■..ttoiri.ey  fpr  Later  DepftPtmen* 


To  - 

K,  .;.,  Sokart,  .;.3q., 

Goneral  i^nafj.er, 

.San  Francisco  Water  )opartmcnt, 

425  Mason  St.,  ,3an  Francisco. 
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September  1,1.330. 
<  -.  ~,    .  ■ 
SUBJiSCT:    In  re  Uumber  of  "O'dt**  of   City 
Planning  Conuaisslon  necessary 
to  Zone  or  re zone  Property. 

Dear    -Ir: 

I  am  in  receipt  of  the  following  letter  from  the 
Clerk  of  the  board  of  Supervisors: 

"Supplementing  your  opinion  re  City  Planning 
Coniiaiasion  quprum,  etc,  Supervisor  Power  further 
requests  your  opinion:   If  three  merabers  present 
at  a  City  Planning  meeting,  and  two  members  vote 
in  the  affirnietlve  and  one  In  the  nSf^tive,  or 
vice  versa,  is  that  a  valid  action?'* 

OP33JION. 

Supplementing^  my  opinion  to  the  City  Planning  Cob© '.ss ion 
referred  to  in  your  communication  you  are  advised: 

That  where  the  law  provides  that  a  certain  nur^ber  shall 
constitute  a  quorum  of  a  body,  the  body  is  qualified  to  transact 
business  whai  the  nu  bar  constituting  the  quorum  is  in  attendance 
and  unless  there  is  a  rule  or  law  to  the  contrary  any  action  by 
a  majority  of  the  quorum  becomes  the  action  of  the  body  and  it  is 
not  necessary  that  it  receive  tho  n^  proveil  of  the  ihhole  nu2iber 
which  constitutes  the  quorum.  The  rule  is  stated  by  Judge 
MoQ,uill4n  in  hie  vork  on  .'unicipal  Corporations,  as  follows: 

"In  the  absence  of  a  statutory  or  charter 
provision,  applicable,  to  tho  contrary,  a 
majority  of  a  definite  body  or  the  governing 
body  of  a  corporation,  as  a  board  of  directors, 
th'3  bonrd  of  aldermen,  the  council,  etc., 
consisting  of  2  definite  nuter,  v.hen  duly  met 
constitute  a  quorum  for  the  transection  of 
business  and  a  vote  of  the  nmjcrity  of  those 
present  (there  belnr:  n  ^:uorum)  is  all  that  is 
x^quieit©  for  the  adoption  of  p.  by  law  or 
ordinance,  or  the  .-toin^  of  any  other  aot  v.hioh 
the  body  has  power  to  do.'   ec.  624. 

The  principle  stated  in  the  text  Is  supported  by 
the  decisions  of  the  courts  of  various  states.  Sae- 
Thurston  v.  Huston  Mayor,  etc., 
(Iowa)  98  M.  VT.  637; 

Inhabitants  of  Dexmouth  vs.  Commission  (Mass. ) 
26  N.E.  425; 
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Public   Service  Co.   vs.   Ocnoral  Otonlbus  etc.    (N.J   ) 
108  Atl,    229;  »         •/ 

Lombardo  V3.  .v.ayor  eto.    (N.J.)  144  Atl.  123. 

sec. 15  Pol. Code.     -   "Words  giving  a   Joint 
authority  to  three  or  more  public  officers 
or  Cher  persons  are  construed  as  givlnr 

such  authority  to  a  majority  of     hem,  unless 
It  la  otherwise  axpresaod   in  the  act  fflTinc 
the  authority,"  ^       ^^ 

-flnti^n  i.  r^®  Supreme  Court  has  held   that   the  affect  of   thla 
?Sat  a  milor?trof  .\*  -^^ajority  of  a  quorum  to  do  anything 
Tinat  a  majority  of  the  whole  body  oould  do.  J'    ^-^"6 

People  y.  Harrington,   6;^  Gal,   257 
ISiliere  the  Court  said: 

"Appellant's   counsel   Insist  that  even  If 
said  board  had  the   :.ower  to  declare  said  office 
Z^oSS  ^  ^  ^^ori*y  o^  a  bare  quorum  of  said 
^tl     ^^l,''".^^^^  P*^**^*     Sut  Dillon.   In  hl8 
^rkon  'Municipal   Corporations'     says  that 
if  a  board     of  village  trustees  Consists  of 
five  members,   and    'three  only  were  t^resent 
they  would  constitute  a  quorum',   and   'the    * 
Inn??  ti  ^'^i^^^ia^  a  majority  of   the  quorum. 
r^S^f,?®  ""^^J*    certainly  so  where   the   three' 
are  all  compatoit  to  act.'" 

See  also  People  v,  Hecht  105  Car,6£l. 

Tho  rule  v^ould  of  course  be  dlffarfinf    i«  «..« 
particular  number  of  votes  were  required  bvSJchrJtL^*. 
make  the     acts  of   the   Commission  effective       Tn   rhf  !i    .*° 

by  JudL^^^^SilllT  -^f  J-^"*    I  'e!ieir;hat'\hS\Sl\^%ed 

is  di?fct;dtJiever%^'  "^^^  of't^^'M?  'T'^'i'     ^^^  ^^^-''°- 
provides  that   if  the     a^or  v«?n   1^1       lY  i^lanning  Article  which 

uajorixy  vote  of  a   quorum  Is   sufficient. 
Hespectfully 

BOARD   OF  STJPiSRVIsORS.  ^,  ^      .^ 

City  Attorney. 
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September  8,  1930.  ^ 


SXJBJiXT:  3alary  Payments  mad©  during  Jchool  Year  have  no 
Connection  with  PreTious  oohool  Year;  Teacher 
ijntitled  to  only  Proportion  of  Salary. 


Gentlemen: 

!•     Are  salary  paynente  made  at  the  end  of  July»  1930,  and   at 
the  end  of  A\igust ,   1950,  a  pert  of  the  salary  for  the   fioo&l  year 
•oramencing  July  1,   1930,   and  ending  June  30,   1931? 

2.      If  a  teacher  retired  on  September  1,   1930,   and  already 
received  salary  for  the  montji  of  July,   1930,   end  served  only  from 
Au^tLst  11th  to  August  31st,   inclusive,   in  the  school  year  of  1930-31, 
Is  such  teacher  entitled  to  a  warrant   for  the  month  of  August? 

OPIKION. 

\- 

(in  answer  to  your  first  question,  please  be  advised  that  it 
is  my  opinion  that  salaries  paid  in  the  months  of  July  and  Aucust  are 
a  part  of  the  fiscal  and  school  year  beginning  July  1,  1930.  ouch 
Salary  payments  have  no  relation  whatsoever  to  the  previous  fiscal  or 
pehool  yeer* 

In  the  case  of  your  second  question,  the  teacher  already 
received  one-twelfth  of  her  annual  salary,   ^uch  teacher  is  entitled 
only  to  a  proportion  of  ihe  annuel  salary  covered  by  the  teaching 
lays  in  the  period  from  Au^st  11th  to  August  3l3t,  inclusive,  and 
ne  withheld  salary  from  July  lat  of  the  year  her  teaching  conanancod 
lo  the  date  when  the  school  opened  for  the  fall  tern  of  the 
fear  at  salary  rate  of  Lay  1926. 

DDPUT  V.  BOARD  0?  iiDUCATIOK, 
62  Cal«  App*  Dec.  S59. 

Kespectfttlly, 


CITY  AlTORliEY^ 
Board  of  Education. 
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September  9,1930. 


SUBJJCT:   In  re  J'lsrepresentation  made  by 

Those  Circulating  Initiatory  Petitions. 


Dear  sirs: 

I  bare  before  me  the  request  of  'unervfsor  Havenner 
that  I  adTlse  the  Board  of  Supervisors  what  action  Tnay  be 
taken  to  prevent  misrepresentations  beln<»  made  as  to  the  purport 
or  effect  of  any  initiatory  law,  charter  amendment  or  ordinance, 
by  those  who  are  obtaining  signatures  to  petitions  to  submit 
such  law,  charter  amendment  or  or  1 nance  to  a  vote  of  Ihe  proplSt 

OPINION. 

•■■«  Wv*!fr'^ 

l^ore  are  practically  four  classes  of    initiatory 
measures  v.hich  are   submitted   to   the  people,    to-vzit  - 

(a)  measures  ujiendinr  the  Constitution  ot  the  otate  - 

(b)  aiuendmeats   to   the  general  law  -   (c)  amendnents  to  the      ^ 
Charter  and   (d)   initiatory  ordinances.  The  subiaisaion  of  the 
measures  mentioned  in  .'ubdi  vis  ions  A,  1>,  a^dandare,   or  may  be, 
reg'jlatod  by  the  Constitution,   or  by   the  general  laws  enacted 

in  conformity  with  tho   provisions  of    the    >onstlt  tion  refulatlng 
the  initiative  and  referendum.        The  matte.?,of  initiatory 
ordinances  may  be  re^^ulated  by  Charter  or  by  general  laws  in 
the  absence  of  charter  regulation. 

^vt  the  present  time  there  are  no  rafmlatlone,   in 
the  Constitution  or  reneral   laws,   or  Charter,   which  rerulate 
the  conduct  of   thoaa  circulating  initiatory  petitions. 


Dwar 


You  are  therefore  advised  that  it  is  beyond  the  poi.— 
of  your  Loard  to  regulate  the  conduct  of  such  persons,  and  the 
matter  must  be  covered  either  by  amendments  to  the  Constitution, 
the  general  laws  of  the  ^.tate  or  to  the  Charter. 

Sincerely, 

l^^l  ,  City  Attorney. 
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September  10,  1930 


SUBJECT:  Compensation  Insurance 
with  State  Fund. 


Dear  Sir: 


Receipt  is  acknowledged  of  your  letter  of 
the  3rd  instant  relative  to  Woitaaen*s  Compensation 
Insurance  Policy,  in  ^ich  you  have  asked  three  questions. 

OPINION 

Your  first  question  was  whether  the  State  Fund 
can  refuse  to  accept  the  business  of  your  Department  on 
the  ground  that  it  does  not  obtain  all  of  the  business 
of  the  Water  Department,  as  some  of  the  insurance  is  carried 
by  the  Department  itself. 

In  answer  to  this  query,  I  have  inspected  the 
provisions  of  the  existing  policy  with  the  State  Compensation 
Insurance  Fund  of  California  and  find  the  following  provision 
contained  at  lines  52-3  and  4  on  page  2  of  the  Policy: 

"This  Policy  may  be  cancelled  at  any  time  by 
either  the  Fund  or  the  Insured  upon  written  notice 
to  the  other  stating  when,  not  less  than  five 
days  after  date  of  such  notice,  cancellation  shall 
be  effective.  The  effective  date  of  such  cancella- 
i>iei«  i»ui  tion  shall  then  be  the  end  of  the  Policy  Period." 

As  an  insurance  policy  is  nothing  other  than  a  contract 
any  terms  may  be  inserted,  and  in  the  policy  referred  to,  and 
from  the  language  quoted,  I  am  of  the  opinion  that  the  State 
Fund  may  without  assigning  any  reason,  by  giving  the  Department 
written  notice  not  less  than  five  days  in  advance  of  cancella- 
tion, terminate  the  policy.  This,  I  believe,  answers  (question 
No.  1. 

w,uestion  2  is,  in  the  event  the  State  Fund  cancels 
the  existing  insurance,  may  the  Water  Department  place  this 
with  a  private  insurance  company? 

There  is  nothing  mandatory  under  the  Charter  or  under 
Ordinance  No.  8691  (New  Series),  which  is  the  operative  ordinance 
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under  which  the  conduct  of  the  Water  Department  is  now  function- 
ing, on  the  'Vater  Department  to  place  whatever  V.orkmen's  Com- 
pensation Insurance  it  sees  fit  to  carry  with  the  State  Fund,  and 
it  may,  if  it  so  desires,  place  the  same  with  a  private  insurance 
company  when  the  State  Fund  refuses  to  carry  the  insurance  or 
cancels  its  policy. 

The  only  inhibition  against  placing  compensation  in- 
surance with  a  private  company  as  distinguished  from  the  State 
Insurance  i.^ind  is  that  contained  in  iiection  40  of  the  V.orkmen's 
Compensation  -'^ct,  ^hlch  in  effect  states  that  if  a  city  and 
county  carries  workmen's  Compensation  Insurance  it  may  not  carry 
such  insurance  with  any  other  carrier  than  the  State  Fund.   In 
the  instant  case  I  have  been  advised  by  Mr.  Frank  Creede,  Manager 
of  the  State  Insurance  Fund,  that  he  has  no  objection  to  your 
Department  applying  for  and  carrying  insurance  with  a  private 
carrier.   However,  so  that  whatever  private  carrier  you  select 
may  not  hereafter  successfully  seek  to  terminate  whatever  policies 
are  placed  in  effect  with  it  on  the  ground  that  you  are  inhibited 
under  the  './orkmen's  Compensation  Act  from  insuring  with  a  private 
carrier,  steps  should  be  taken  to  have  the  otate  Fund  ^--ive' notice 
of  its  termination  of  its  existing  insurance  policies."  This 
procedure  Mr.  Creede  has  agreed  to.   In  view  of  Wx.   Creede' s 
agreement  that  your  insurance  may  be  placed  with  a  private 
carrier,  it  is  unnecessary  for  rae  to  render  an  OTsinion  as  to  the 
validity  of  section  46  of  the  Workmen's  Compensation  Insurance 
Aot,  which  so  far  has  not  been  s.  bject  to  interDretation  by 
our  State  Courts. 

i.t  the  last  Legislature,  Section  1714|  of  the  Civil 
Code  was  enacted,  under  the  terms  of  which  the  state  and  the  city 
operating  automobiles  and  damaging  personal  property  or  causing 
death  or  injury  by  the  negligent  operation  of  the  same,  when  the 
Agent  acts  within  the  scope  of  his  employment  causes  such  damage. 
are  liable.   In  that  section  the  state  cr  the  city  may  insure 
their  liability  "in  an^  insurance  company"  permitted  to  transact 
the  business  of  such  insurance  in  the  State  of  California. 

The  section  in  the  case  of 

HiiKON  V.   RILEY, 

79  CD.   487   (decided  May  31,    1930) 

was  construed  by  the  Supreme  Court  and  it  was  held   that   the 
action  of  the  Director  of  the  State  Department   of  Finance  in- 
curring a   liability  with  a   qualified  insurance  company  was  a 
proper  charge  against   the   emergency  fund  set  up  by  the  State 
Budget . 

Your  attention  is  also  directed  to   subdivision  1  of 
section  7  of  Ordinance  Mo.   8691  (New  Series),   i^ich  recognizes 

compensation  insurance,    injuries,   damages,    *  *  *"  as  being 
a  proper  charge  and   items   to  be  set  up  as  an  operating  expense 
oi    the  Department . 
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In  answer  to  your  third  query,   whether  the  Depart- 
Lt,   harlng  placed  the  business  with  the  .rotate  i?\ind,    can 
oarry  the  Insurance  itself  In  the  event  the  state  FXind  cancels 
the  present  polloy,   you  are  adrleed  that  this  Is  a  question 
of  iianageMent  and  policy  whether  the  Uanager  of  the  '  ater 
Department  deeios  It  adTlsable  to  carry  Its  own  insurance, 
and  If  he  does  there  Is  no  inhibition  against  his  doing  so. 

Section  27  of  the  ?or]aaen*s  Compensation  Insurance 
Aot   specifically  exempts  political  subdivisions  from  placing 
a  bond     or  securities  with  the   Industrial  Accident  Coimnission 
out  of  which  are  to  be  paid  olairas  for  v^orkmen*s  Compensation. 


Yours  truly, 
JOHN  J,  0*XOQL£,   City  Attorney 


AtSUlciTANT  CITY   ArTORNFy, 

A.t%owmj  for  Water  Department 


Mr.  John  J.  Sharon 

San  ?rancl8co  'ater  Department 

425  Mason  J treat 

San  Francisco,  California 


eo  N.  A.  lelcart,  llsq. 
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September  13,  1930. 


SUBJECT:  Power  of  the  Board  of  Supervisors,  on  an  Appeal  from  a 
Decision  cf  the  City  Planning  Commission,  to  Permit 
the  Appellant  to  h'lodify  the  lixtent  of  the  Area  sought 
to  be  TJezoned,  end  to  pass  a  Resolution  Disapproving  or  approving 
of  the  Action  of  the  Commission  as  to  the  Remaining 
Area, 

Gentlemen: 

REcrUSST 

An  opinion  has  been  requested  as  to  whether  the  Board  of  Sup- 
ervisors, on  an  appeal  now  pending  from  a  decision  of  the  City  Planning 
Commission,  relating  to  the  rezoning  of  property  situate  at  the  south- 
west corner  of  Scott  and  Chestnut  Streets,  may  permit  the  appellant  to 
modify  the  extent  of  the  area  set  forth  in  his  original  application, 
by  deleting  therefrom  a  strip  two  feet  wide  along  the  entire  frontage 
on  Chestnut  Street,  and  then  proceed  to  adopt  a  resolution  disapprov- 
ing the  action  of  the  City  Planning  Commission  as  to  the  remaining 
area. 

OPPHON 

In  our  opinion  such  procedure  wDuld  be  contrary  to  law. 

The  power  of  the  Board  of  Supervisors  is  deferred  and  cir- 
cumscribed by  the  provisions  of  Article  XVIII,  Section  4  of  the 
Charter.  The  part.  The  part  thereof,  germane  to  the  present  issue, 

reads  as  follows:  ««:.^^*^..^  jv;i..  .-i..^  .:^^-  ;,.^i  *-o 

"Upon  conclusion  of  the  hearing  by  the  Super- 
visors, which  shall  include  a  hearing  and  consideration     ,^j. 
of  all  data  which  the  commission  may  desire  to  present 
the  Supervisors  by  resolution  approved  by  a  vote  of  not     <  ^i^ 
less  than  two  thirds  of  all  members  thereof  may  dis- 
approve and,  by  a  roajority  of  all  the  members  of  the 
Board,  may  approve  the  action  of  the  commission." 

From  the  foregoing  language,  it  is  apparent  that  the  Charter  * 
distinctly  restricts  the  power  of  the  Board  of  Supervisors  to  approv- 
al or  disapproval.  Neither  under  the  general  law,  nor  under  the 
provisions  of  the  Charter,  can  we  find  warrant  of  authority  to  inter- 
pose any  intermediate  or  additional  power  of  modification. 

Modification  Is  substantially  different  in  effect  from  sus- 
taining or  denying  an  appeal  in  toto.  Obviously,  such  action  could 
circumvent  and  destroy  the  zoning  scheiae  of  the  City  Planning  Conniss- 
ion  on  any  zoning  or  rezoning  proposition,  if  the  Board  of  Supervisors 
were  permitted  to  fix  boundaries  other  than  those  investigated  and 
considered  by  the  City  rianning  Commission  in  the  initial  rooeeding. 
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In  construing  the  powers  of  the  Board  of  Superrisors,  we  should 
bear  In  mind  that  it  is  not  its  function  to  initiate  zcnlng  or  rezoning. 
It  is  only  called  into  action  when  an  appeal  is  taken  and  it  may  not  do 
indirectly  what  it  cannot  do  directly. 

The  attorney  for  appellant, in  a  letter  addressed  to  this  office, 
cites  several  purported  authorities  to  sustain  his  position.  After 
careful  consideration,  we  must  conclude  that  they  are  not  in  point. 

The  authorities  addressed  to  the  J)Ower  of  appellate  courts 
to  modify  a  judgment  restrict  this  power  to  mistakes  or  errors  appear- 
ing in  the  record,  or  on  the  face  of  the  judgment,  or  confessed  by  the 
parties.  The   appellate  court,  however,  cannot  modify  a  judgment  where 
the  question  should  be  j^evlewed  by  the  lower  court  in  subsequent  pro- 
ceedings, or  where  new  findings  of  fact  would  have  to  be  inade  by  the 
appellate  court.  (4  Corpus  Juris,  Seo.  3158.) 

In  the  ::iatter  submitted  there  is  no  question  of  mistake  or 
error  and  the  Board  <£   Supervisors  is  asked  to  pass  upon  and  make  a 
new  finding  of  fact:  to  render  a  judgment,  perhaps,  materially  diff- 
erent from  the  judgment  or  decision  of  the  City  Planning  Commission. 


> 


Johnson  v.  The  City  of  Los  Angeles,  80  Cal.  258,  deals  with 
street  assessments  and  is  in  no  way  applicable, 

section  19  of  the  Street  Opening  Act,  the  terms  of  which  are 
therein  considered,  expressly  states  that  the  City  Council  "may  con- 
firm, modify  or  correct  said  assessment."  The  action  did  not  question 
the  power  of  the  City  Council  to  modify,  but  did  raise  the  question, 
whether  the  City  Council  had  acquired  sufficient  jurisdiction  over  the 
subject  matter  to  exercise  its  power. 

The  fact  that  In  the  act  above  referred  to,  and  in  similar 
acts.  It  has  been  deemed  necessary  to  Insert  the  words  "modify  or 
correct",  is  rather  persuasive  that  unless  the  power  of  modification 
is  expressly  given,  it  cannot  be  exercised. 

Therefore  we  must  advise  you  that  the  loower  of  the  Board  of  • 
Supervisors  is  limited  to  the  express  power  of  approval  or  disapproval, 
and  that,  on  appeal,  it  may  not  permit  a  modification  of  the  area 
sought  to  be  rezoned,  and  then  proceed  to  approve  or  disapprove  the 
decision  of  the  City  Planning  Commission. 

Kespeotfully, 


CITY  ATT0RN3Y 
Board  of  Supervisors 
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Sept.   15th,   X9S0. 


SUBJECT:  1930-31  Tax  Rate. 


Dear  oirs: 

Your  Board  has  asked  that  it  be  advised  as  to  the 
number  of  votes  necessary  to  finally  pass  the  tax  rate  ordinance 
for  the  current  year.   Supervisor  Boncovieri  has  asked  various 
questions  nore  specifically  set  forth  in  commvinications 
addressed  to  me,  which  coitcnunioations  are  hereinafter  referred  to. 

Mr.  Adolph  Uhl,  as  a  citizen  and  taxpayer,  has 
addressed  to  the  various  merabers  of  your  Jioard  a  letter  protesting 
against  your  alleged  failure  to  include  in  the  tax  rate  ordinance 
an  amount  to  defray  interest  and  principal  payments  which  will 
become  due  during  the  current  year  on  Municipal  Railway  bonds. 

ViHiile  the  questions  asked  cover  rather  a  wide  range, 
as  they  all  have  a  hearing  upon  the  tax  rate  for  the  current  year, 
I  will  endeavor  to  answer  them  in  the  one  opinion,  civing  the 
specific  inquiries  attention  in  the  order  in  \vhich  I  have  referred 
to  them. 


OPiraON. 


Vote  necessary  to  pass  tax  ordinance. 

The  limitation  upon  the  taxing  powers  of  your  Board  are 
found  in  Sections  11  and  13,  Chapter  I,  Article  III  of  the  charter. 
Section  11  Units  the  rate  of  tax  to  one  dollar  upon  the  hundred, 
subject  to  the  following  exceptions: 

(a).   State  Taxes  -  (no  longer  levied), 
(b).  Tax  for  bond  interest  and  redemption. 
(c)«  Tax  for  maintenance  and  improvement  of  parks  and 
public  Grounds. 

In  addition  to  the  exceptions  mentioned,  c.eotlon  13  provides  further 
exemptions  which  are  as  follows: 
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(d).  Cost  of  elections, 

(e).  Amount  necessary  to  pay  demands,  salaries  or 

other  expenses  or  other  obligations  imposed  upon 
the  City  and  County  by  legislaure  or  consti- 
tutional enactment  of  the  Jtate  or  of  the 
United  states. 

(f)»  Amount  necessary  for  the  purpose  of  meeting 
increase  in  demands ,  salaries ,  expenses  or 
other  obligations  imposed  by  the  City  and 
County  by  any  measure  pacsed  subsequent  to 
April  1st,  1'j15,  by  direct  vote  of  the  people. 

(s).  Amount  necessary  to  meet  the  cost  of  maintaining 
public  libraries  and  the  purchase  of  books 
therefor. 


dection  13  contains  a  further  exemption  or  exception  from  the 
dollar  limit  to  cover  certain  municipal  expenses,  and  which  may 
bo  added  to  the  dollar  rate  by  the  vote  of  fifteen  members  of 
your  board;   these  additional  expenses  are  as  follows: 

(h)»  To  "Biaet  the  expense  of  the  3chool  Department. 

(1)»  To  meet  the  cost  of  construction  and  repair  of 
streets,  sewers,  or  buildings  for  the  police, 
fire ,  health  or  school  departments  or 
detention  home. 


As  the  levying  of  the  tax  for  the  ochool  Depart- 
ment (within  certain  limitations  which  have  not  been  exceeded 
in  the  current  levy)  is,  under  the  ruling  of  the  Supreme  Court  in 
DHL  V*  BADiVRACCO,  202  Cal,  110,  merely  a  perfunctory  roatter  and 
has  no  longer  any  bearing  upon  the  tax  rate,  I  will  give  no 
further  consideration  to  the  item  for  this  purpose  in  your  tax 
ordinance, 

I*rom  the  digest  of  sections  11  and  13  above  men- 
tioned, you  will  note  that  there  is  a  certain  tax  rate  which  may 
be  levied  by  a  majority  vote  of  your  board,  and  an  additional 
one  which  requires  the  affirmative  vote  of  fifteen  members  of 
your  board.  The  rate  which  requires  only  a  majority  vote  is 
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that  rate  the  items  of  which  do  not  exceed  the  dollar  limit 

provided  for  by  Section  11,  and  those  which  by  the  terms  of 
that  section  and  aection  13  are  not  subject  to  any  limit. 
These  exceptions  are  set  forth  in  items  a,  b,  c,  d,  e,  f  and 
g»   I  have  exanined  the  sheets  upon  which  your  tax  rate  is 
based,  and  it  appears  to  me  that  the  various  items  included 
within  the  exceptions  are  properly  so  included. 

There  are,  as  I  have  already  stated,  certain 
amoxints  which  (ro   to  make  up  the  tax  beyond  the  dollar  limit 
and  which  do  not  come  within  the  "no  limit"  exceptions 
mentioned  in  items  a,  b,  c,  d,  e,  f  and  g.  These  are  the 
different  amounts  which  come  within  items  h  and  i  above 
mentioned  and  which  may  be  included  in  the  tax  rate,  provided 
the  aggregate  thereof  does  not  require  a  tax  exceeding  sixty- 
five  cents  upon  the  one  hundred  dollars.   I  have  examined 
the  sheets  on  which  your  levy  la  based  and  find  that  these 
items  are  as  follows: 

Kxtension  of  main  sewers  ^  50,000.00 

County  Road  Fund  1,000.00 

Repairs  to  buildings  40,000.00 
Board  of  Public  Works 

(excluslTs  of  street  cleaning)  1,354,262.00 

New  Fire  House  ,  40,000.00 

Ilew  Police  Jtation  60,000.00 

Industrial  Jurvey  10,000.00 

Warehouse-Bureau  of  Supplies  80,000.00 

Repairs  tq  Hospital  60,000.00 

City  Hall  Repairs  15«00Q.00 

Total         $  1,710,262.00 

These  amounts  appear  to  be  properly  within  the  exceptions  men- 
tioned in  i  and  h. 

I  note  from  your  budget  ordinance  that  the 
total  amount  to  be  raisod  for  items  within  the  dollar  limit, 
and  within  the  additional  sixty-five  cent  limit,  is  slightly 
in  excess  of  one  dollar  on  the  hundred,  and  therefore  must  be 
passed  by  fifteen  votes,  i-iven  if  it  were  oossible  to  niodifj- 
your  ordinance  at  this  time  (which  it  is  not),  I  would  advise 
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that  the  tax  rate  be  passed  by  at  least  fifteen  votes  , 
for  there  are  many  aiaounts  which  are  included  in  the  basis 
for  the  no  limit  rate  which  the  courts  might  hold  should  be 
within  the  sixty-five  cent  limitation. 

Section  13  of  Chapter  I,  Article  III  of  the 
charter  provides,  that  the  amounts  necessary  to  defray  the 
cost  of  elections,  or  to  pay  demands,  salaries,  obligations, 
etc.,  imposed  by  the  Jtate  or  by  the  United  states,  or  to 
pay  the  increased  expense  made  necessary  by  tiie  direct  vote 
of  the  people,  are  within  the  sixty-five  cent  limit.  The 
succeeding  paragrapli  of  the  same  section  provides  that  they 
are  not  within  the  limitation.  The  matter  has  never  been 
settled  by  the  courts,  and  I  therefore  believe  that  in  any 
tax  rate  v/here  these  items  necessitate  a  rate  beyond  the 
dollar  limit,  it  is  safer  to  pass  it  by  fifteen  votes. 


(continued  on  next  page) 
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Supervisor  Roncovleri's  Inquiries 

Letter  of  September  11,  1930: 

x^  ^  ,,  '"'"'^1^  yo^  ^®  so  kind  as  to  give  me  an  opinion  on 
the  following  question: 

Would  an  increase  in  the  tax  rate,  due  to  increases 
made  by  and  on  the  initiative  of  the  Finance  Committee  with- 
out the  approval  of  the  Board  of  Supervisors,  in  budget  allow- 
ances already  previously  adopted  by  the  Board  of  Supervisors 
-IFTiR  the  budget  has  been  duly  adopted  and  aorroved  by  the   ' 
Mayor,  invalidate  the  tax  rate  passed  to  print  last  Friday 
September  5th,  based  upon  such  amended  Increase  in  the  orig- 
inal budget?"  ^ 

ir.   +>,  «  '^^®/v°J  *?®*  ^^^^   °^  amounts  additional  to  those  contained 
oL  5\?^"^!-'-^^^^®*  adopted  by  the  Board  of  Supervisors,  have  been 
?nJ!?^^  r^!?»  T^   ^^r  ^ff®°ted  the  amount  of  the  tax  rate,  will  not 
invalidate  the  tax  rate  ordinance,  provided  they  do  not  oaule  it  to 
exceed  the  limitation  fixed  by  law.   I  advised  your  Board  verbally 

s^dUti!^^-   J""?^^'  ''\*^®  *^^®  *^®  *^^  ^^*®  is  being  given  con- 
sideration to  add  to,  or  take  from,  the  amounts  appropriated  in  the 
Dudget.  There  may  be  cases  where  the  amount  called  for  by  the  bud- 
get would  necessitate  a  tax  rate  beyond  the  Charter  limitations  and 
Jefi'n?Lw°«««  *J®  Bo jrd  could,  after  the  rate  was  made  and  it  was 
«^nn^i  J^  ascertained  that  the  rate  would  not  produce  a  sufficient 
amount  to  meet  all  the  appropriations,  revise  Its  budget  but  this 
could  only  be  done  by  an  ordinance  adopted  with  the  formality  of  the 
budget  ordinance  itself.  The  additional  items  should  have  been 
««;«!   from  consideration  upon  the  consideration  of  the  tax  ordi- 
nance, and  the  amount  of  the  total  tax  rate  reduced  accordingly. 

tn!  ^    I     i     ^J  *°®^  ""^^  exoee&   the  Charter  limitations.   It  is  now 
r«?<,ifl  !i??  J  ^""^^  ^°'''"  tax  rate  ordinance,  and  the  additional  amount 
fuid?o1;i  .««ir%J>,Pr\e^  *^^  unappropriated  amount  in  the  general 
yoS^  B^rd.  ''^''''^  ^^   appropriation  to  be  made  by 

Supervisor  Roncovieri's  Letter  of  September  12th. 
The  Supervisor  states: 

"I  have  always  understood  that  the  passage  to 
print  of  the  tax  ordinance  reouires  fifteen  votes  partic- 
ularly when  it  exceeds  certain  limitations  -rovlded  in  the 
Oharter.   Aill  you  please  give  rae  your  opinion  on  the 
following  queries:" 
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"1.  I  believe  these  limitations  have  been  ex- 
ceeded.  If  this  is  so,  was  not  the  oassage  to  Tint  by 
less  than  fifteen  votes,  on  September  5,  1930,  an  illegal 
act  on  the  part  of  the  Board  of  Supervisors?" 

I  have  heretofore  indicated  the  number  of  votes  necessary 
to  finally  pass  the  tax  rate  ordtlnanoe  for  the  current  year.   I 
advised  your  Board  that  the  tax  rate  ordinance  could  be  passed  to 
print  by  ten  votes.  I  am  still  of  the  same  opinion,  as  was  may 
predecessor,  ::r.  Lull,  when  he  advised  your  Board  on  the  same  sub- 
ject.  (See  Opinion  toi George  Lull  to  Board  of  Supervisors  -  August 
19,  1918.)         '  t 

"2.  If  the  tax  rate  ordinance  should  not  be 
adopted  on  September  15th,  for  lack  of  fifteen  votes, 
cannot  the  voting  continue  into  September  16th  and 
September  17thj  and  every  day  until  fifteen  votes  are 
finally  given  in  approval  of  the  ordinance?  Would  such 
procedure  invalidate  the  tax  ordinance? 

The  Charter  provision  as  to  the  fixing  of  a  tax  rate  within 
the  time  prescribed  in  the  Charter  is  mandatory  and  a  rate  fixed 
subsequent  to  the  time  allowed  is  invalid.   (See  People  v.  f^cCreerVj 
34  Cal.  438;  Board  of  Education  v.  San  Diego,  128  Gal.  369.) 

"5.   Would  it  be  possible  to  adopt  a  rate  of 
tax  that  would  produce  less  money  than  is  called  for  by  the 
aggregate  of  the  budget  theretofore  adopted,  and  upon  the 
basis  of  income  produced  by  this  tax,  plus  revenues  from 
all  other  sources,  amend  the  budget  so  that  the  City  can 
conduct  its  affairs  within  the  amount  produced  by  the  tax 
that  is  levied?" 

section  5,  Chapter  I,  Article  III,  reads  as  follows: 

"The  Supervisors  must  cause  to  be  raised 
annually  according  to  law,  and  collected  by  tax,  the 
amounts  so  appropriated  less  the  amounts  received  from 
fines,  licenses  and  other  sources  of  revenue," 

Certainly  it  is  mandatory  to  levy  the  maximum  tax  rate 
which  can  be  levied  by  a  majority  vote  of  the  Board.  However,  it 
is  now~  too  late  to  amend  or  change  your  tax  rate  ordinance.   It 
has  been  passed  to  print.  Its  amendment  would  mean  that  it  would 
have  to  be  a^aln  passed  to  print.     As  the  oresent  tax  ordinance 
must  be  finally  passed  on  September  15th,  the  answer  to  your 
question  must  be  in  the  negative. 

"4.  Am  I  within  my  legal  rights,  if  I  vote 
against  the  tax  rate  of  H.04,  as  passed  to  print  on 
September  5,  1930?" 
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The  Charter  providee  that  a  certain  tax  rate  niay  be  passed 

by  a  majority  vote  of  the  Board,  and  tiiat  it  takea  fifteen  votes  of 

the  Board  to  x)e38  a  certtiin  higher  rate.   I,  therefore,  believe  that 

the  Charter  does  not  contemplate  a  unanimous  vote  in  the  matter. 

"5.  If  the  proposad  tax  rate  of  :J4.04  does  not 
receive  the  required  number  of  votes  to  adoJ>t  it  on  final. 
passage  next  .ionday,  would  an  amendmant ,  reducing  the  tax  ,,;,,..._ 
rate  to  513.97  be  in  order?" 

It  woxild  not.   It  is  now  too  late  to  amend  your  tax  ordinance. 

"6.   If  fifteen  affirmative  votes  ere  required     .^^ 
next  Monday  to  finally  pass  the  H.04  tax  rate,  and  less    ''^' 
than  fifteen  suoh  votes  are  cast  in  favor  of  such  rate, 
what  is  the  f;rooedure  in  suoh  a  ease  for  levying  a  tax 
rate  to  oonduot  the  City's  business  for  the  next  Tisoal     ,  '' 
year?" 

I  can  find  no  precedent  upon  which  to  base  an  answer  to 
your  question.   I  believe,  however,  that  if  the  rate  received  a 
majority  vote  it  would  become  the  tax  rate  for  the  c\irrent year.  It  , 
might  hereafter  be  declared  to  be  illegal,  and  certainly  any  tax     ^ 
payer  would  be  entitled  to  recover  from  the  City  the  amount  of  tax 
which  he  ii.ight  pay  based  on  the  rate  above  the  rate  which  might  be 
passed  by  a  majority  of  the  Board.   Suoh  a  condition  should  be 
avoided  if  possible,  for  its  effect  would  be  either  to  eliminate 
the  appropriation  for  all  items  within  the  sixty-five  cent  limit, 
or  to  cause  the  City  to  levy  taxes  in  the  future  to  repay  those 
who  paid  the  tax  and  demanded  a  refund  for  the  current  year. 

"7.  Can  the  Board  of  Supervi  sore  next  i:onday 
amend  the  tax  rate  of  !;4.04,  as  passed  to  t^rint  by  eleven 
votes  on  September  5,  1930,  to  a  tax  rate  of  $3.97,  or  any  other 
amount  less  than  the  rate  of  >^4.047" 

You  cannot.  If  time  permitted  a  new  tax  rata  ordinance 
might  be  introduced  and  again  passed  to  print,  but  as  I  have  already 
stated  time  does  not  ])ermit. 

"8.   If  fifteen  affirmative  votes  are  not  caart 
In  favor  of  a  tax  rate  of  ^^4.04  and  in  consequence  there- 
of, no  tax  rate  is  levied  on  Monday  next,  are  there  any 
penalties  applicable  to  the  members  of  the  Board  of 
Supervisors  and  if  so  upon  which  of  the  members  can  suoh 
penalties  be  applied?" 

In  my  answer  to  question  6  I  have  advised  thai;  there  woiild 
be  a  tax  rate  -  whether  it  would  be  legal  or  illegal  would  have  to 
be  determined  hereafter. 
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Mr.  inil*s  Protest, 

The  law  upon  the  le/ylng  of  taxes  to  c-roduoe  an  aiaoant 
guf fie  lent  to  pay  the  interest  and  sinking  fund  charges  on  bonds 
issued  for  the  acquisition  or  constructioii  of   utilities,  is  contained 
in  Section  12  of  Article  XII  of  the  Charter,  The  provision  makes  it 
obligatory  upon  the  board  to  provide  funds  for  the  purpose  mentioned, 
unless  the  interest  and  sinking  fund  payments  can  be  met  frOiii  the 
surplus  earningsof  the  utility  for  the  previous  year.  IJr.  Uhl 
states  that  these  payments  cannot  be  ::iet  from  such  earnings.  Assum- 
ing, but  not  determining,  that  I,;r.  Uhl  is  correct  in  his  statement, 
I  believe  that  ample  provision  lias  been  made  for  this  item. 

I  note  in  your  budget  ordinance  you  Includg  a  rate  of 
.666145  on  the  hundred  to  meet  all  bond  interest/reaemption  charges. 
If  the  amount  to  be  raised  by  this  rate,  together  with  the  allotted 
proportion  of  revenues  from  other  sources,  plus  any  amount  available 
from  the  utility  earnings  will  be  sufficient  to  care  for  all  interest 
and  redemption  charges  on  the  bonds  issued,  you  have  complied  with 
the  mandate  of  the  Charter.  Or  if  your  tax  rat©  will  produce  a 
surplus  which  has  not  been  appropriated  in  your  budget  ordinance, 
this  amount  can  be  used  to  -De&t   bond  interest  and  redemption  charges, 
where  the  same  cannot  be  otherwise  met.  Therefore,  even  if  you  have 
not  included  interest  and  sinking  fund  charges  on  these  bonds  iu  i'i^ut 
.666145  rate,  you  may  meet  such  charges  from  any  unappropriated  amounts 
in  the  general  fund,  and  need  not  include  a  specific  item  for  than. 

I  understand,  however,  that  the  total  amount  necessary  to  meet 
the  bond  interest  and  redemption  charges  on  all  the  outstanding  bonds 
of  the  City  is  approximately  ^7,651,660.96,  of  which  amount  approx- 
imately f 531, 862. 50  will  become  due  on  liUnicipal  P.ailway  bonds.  The 
rata  included  in  your  tax  ordinance  produces  *-4,950,G79.18.  There  is 
to  be  added  to  this  amount  the  Ketch  Hetchy  Revenue  the  rental  of 
the  transbay  pipe  received  from  the  V.'ater  Department,  and  the  proper 
proportion  of  "revenue  from  other  sources",  which  will  roake,  accord- 
ing to  my  information,  the  total  amount  available  for  bond  interest 
and  redemption  -37,797,348.18,  which  is  approximately  $54,302.00  less 
than  the  amotint  necessary  to  meet  all  bond  interest  and  redemption 
requirements.   If  the  Board  is  of  the  opinion  that  the  deficit  can 
be  met  from  any  unappropriated  surplus  from  the  general  fund,  or 
as  afar  as  the  railway  bonds  are  concerned,  from  the  earnings  of  the 
railway,  your  tax  rate  for  bond  interest  and  redemption  i&  Sufficient. 

Sincerely  yours, 


BOARD  OF  SUTEKVISORS  CI  IT  ..TTOMJET 
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Sept.    17th,    1930. 


ciUBJSCT:      In  re  Charter  iimendment  Permitting 

Use  of  Holly  Park  for  Jchool  :^urposes. 


Dear  Sirs: 


Your  Judiciary  Coinmittee  has  asked  that  I  advise 
your  Board  as  to  the  right  of  the  people  by  charter  amend- 
ment to  authorize  the  use  of  Holly  Park  for  the  erection 
thereon  of  buildings  for  school  purposes. 


OPIKION. 


On  i'larch  4th  of  the  present  year  I  advised  the 
Board  of  Education  that  the  use  of  Holly  iark  as  a  site  for 
a  school  building  would  be  incompatible  with  the  purposes  for 
which  the  park  vfas  dedicated  to  the  public,  and  therefore,  it 
could  not  be  used  for  such  purpose,  (citing  r.cCullough  vs. 
Board  of  Llducation,  51  Cal.  418). 

The  fact  that  the  use  might  be  authorized  by  the 
people  themselves  will  not  change  the  rule  in  the  instant  case. 
If  a  site  is  dedicated  as  a  park  by  the  people  themselves  or  by 
their  representatives,  the  people  may  revoke  the  dedication, 
but  where  the  site  is  dedicated  by  a  private  individual,  the 
rule  is  different.  The  purpose  for  which  the  dedication  is 
made  is  indicated  by  the  donor,  and  the  donees  (the  people 
themselves)  have  no  right  to  use  the  property  for  any  pui'pose 
other  than  that  for  which  the  donor  dedicated  it,  and  if  they 
do,  the  donor  or  his  successors  may  forfeit  the  grant. 

In  the  Instant  case  Holly  park  was  dedicated  to  the 
city  by  Harvey  3.  Brown  and  John  j.  Cobb  on  Tarch  14th,  1860, 
by  the  recording  of  a  map  upon  which  the  park  site  was  indicated 
as  a  public  park.   On  October  26th,  1870,  the  Board  of  ^luper- 
visors,  by  Order  lio.  966  which  accepted  and  approved  an  official 
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map  of  the  city  on  which  Holly  Park  was  indicated  as  a  public 
park,  accepted  the  dedication.   I  understand  that  the  property 
has  been  used  for  park  purposes  since  the  date  of  its  dedica- 
tion. The  dedication  of  a  park  or  a  street  merely  by  delineating 
it  upon  a  recorded  map  as  a  park  or  a  street,  is  just  as  effective 
a  method  of  dedication  as  if  a  formal  instriinent  in  writinr  was 
executed  making  the  dedication.  The  fee  in  the  property  i^: 
reserved  in  the  dedication,  cmd  the  public  have  the  right  to  us« 
the  property  for  the  purposes  indicated  and  for  no  other. 

You  are  therefore  advised  that  even  the  people 
themselves  cannot  change  the  purposes  for  which  Holly  Park  was 
dedicated  to  them,  without  rendering  the  property  liable  to  a 
forfeiture  to  the  donor  or  his  heirs. 

Olnoerely  yours, 


CITY  ATTORI^LIY. 


To  the  Board  of  Lupervlsors. 
Copy  to  Board  Pi'  , Education •, 
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t^- 


SUBJECT:  Appropriation  for  Advertising 

Diamond  Jubilee  of  Saint  Ignatius 
Church  and  College. 


Dear  Sir: 

I  am  In  receipt  of  your  rejquest  for  an  opinion 
as  follows: 

•♦Ar-  svprorrlstlon  0^  '10,000.  :o  has  been  made 
by  the  Board  of  Supervisors  for  expense  for 
the  publicity  and  advertising  of  San  -rancisco 
In  connection  with  the  celebration  of  the 
Diamond  Jubilee  of  the  Saint  Ignatius  Church 
and  College  and  the  Jesuit  Fathers  of  3an 
Francisco. 

I  would  be  pleased  to  have  from  you  an  opinion 
as  to  the  legality  of  such  an  a  propriation    i 
out  of  the  Publicity  and  Advertising  Fund 
at  th3  earliest  possible  noment." 

OPINION. 

Section  4041.5  of  the  Political  Code  provides  that 
the  City  and  County  nay  levy  a  special  tax  for  "advertising, 
exploiting  and  making  known  the  resources  of  the  county  for 
the  purpose  of  inducing  immigration  to,  and  Increasing  the 
trade  and  coiamerce  of  the  city  and  county,  or  for  exhibiting 
or  advertising,  for  said  purposes,  the  agricultural,  horticultural, 
viticultural,  mineral,  industrial,  comiieroial,  climatic,  educational, 
recreational,  artistic,  musical,  cultural,  and  other  resources 
or  advantages  of  the  city  and  county". 

In  view  of  the  fact  that  the  Board  of  Supervisori  iia«t 
made  an  appropriation  under  this  section  for  the  publicity  and 
advertising  of  San  ?rnncisco  in  connection  with  the  celebration 
of  the  aforesaid  Diamond  Jubilee,  there  can  be  no  question  about 
the  legality  of  this  appropriation,  since  a  determination  by  the 
Board  of  Supervisors  in  publicity  and  advertising  scatters  is  final 
and  cannot  in  the  absence  of  fraud  be  annulled  by  the  Courts. 
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In  Uhl  v».   antwopth.  I'uparior  Oourt  cian  Franolsoo, 
Ho,  815609,  daoidad  on  June  24,1930,  Judgo  C.  P.  Vlolnl  used 
the  follow lufT  language: 

"Th*  Sactiott  permit*  a  lery  of  a  certain 
per  oont  aBS8«8r:«nt  tax  on  the  county  for 
advertlsinp;  purpoeee  and  ao  on  and  that  Is 
there  for  the  pur  >o8e#  .'low  it  la  not  for 
this  Court  to  substitute  Its  judrraent  as  to 
what  advertising  It  or  tha  judi^ment  of  the 
Board  of  ..iupervleors  as  to  what  advertlsinp 
Is.     -  -  - 

Th*"*  Is  for  the  Board  to  determine;  it  is 
prescribed  by  the  oapd  '  and these  natters 
are  determined  by  the  ic-ird,  and  unless  frcud 
appears  In  the  transection  in  some  way,  then 
of  course  we  will  take  those  matters  into 
oonslderatlon,  but  to  substitute  the  Court's 
judgment  for  the  judi^ijient  of  tne  ;  card  of 
Supervisors,  the  Court  has  no  rifht  or  power 
to  do  that;  because  If  that  were  true  there  wnuld 
be  no  use  of  having  a  Board  of  'upervisore,  end 
that  la  the  purpose  of  it,  that  the  upervisor* 
will  use  their  Judrmont,  and  if  they  use  poop 
Judfnaent  that  Is  a  Biatter  of  the  City  and  County 
of  -an  franolsco  or  any  county,  to  have  upervisor* 
who  will  exercise  teoo<3  judgment*  It  is  up  to  the 
voters  to  elect  good  suriervlsors  and  if  they  do 
not  exercise  ^ood  judp;ment  then  to  elect  Supervisors 
who  will,  ♦  * 

I  cannot  see  It,  that  the  ourt  has  any 
jurlodictlon  to  interfere  with  the  daterrainatloa 
of  the  oard  of  t'lupervlsors  In  what  they  consider 
advertising*" 

It  is  therefore  ray  opinion  that  the  appropriation 
is  a  valid  nndi   lawful  one. 


Chief  Deputy  City  Attorney. 
AUDITOR . 
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September  22,    1930 


SUBJECT:   Taxation  of  Real  Property  Leased 
to  Public  Utility  for  Operative 
Purposes t 


Gentlemen: 

HEQXTEST 

Your  request  for  an  opinion,    concerning 
whether  the  Sacramento-Powell  Company  was  entitled 
to  a  refund  for  taxes  paid  to  the  City  and  Co\inty 
of  San  Francisco  on  operative  property  leased  to  The 
Pacific  Telephone  and  Telegraph  Company,    is  at  hand. 

OPINION 

In  MORGMT  ADAMS,  INC.  v.  COUNTY  OF  LOS  ANGELES, 
80  Cal.  -^ec.  57, 

the  Court  held  that  real  property  leased  to  the  Southern 
California  Telephone  Company,  a  public  utility  corpora- 
tion, for  operative  purposes,  was  exempt  from  taxation. 
In  view  of  this  decision,  it  is  my  opinion  that  money 
paid  as  taxes  by  the  lessor  of  real  property  leased  to 
The  Pacific  Telephone  and  Telegraph  Company  for  operative 
purposes,  must  be  refunded. 

Yours  very  truly, 


CITY  ATTORNEY 

Board  of  Supervisors 
(3) 
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^OJTH  SAK  TR'.lfCIi>CO, 


G«ntl 

Your  eommunleation  with  Resolution  No.   111,165 
of  the   rloard  of  1-ublio  Vorica,   requesting  approral  of  ap- 
propriation of  ^26,700  of  ■  ater  Department  funds  for  re- 
locating water  Tsalns  in  South  San  franeisoo,   were  duly 
recelred. 

In  your  oomoainioation  you  ask  if  the  sun  specified 
should  not  be  charged  apainst  ''highway  construction,  and  not 
against   the   Water  Department". 

OPINION 

from  information  furnished  me,   the  pipeline  in 
question  was  located  between  Linden  Avenue  and  Chaj^aan 
Ayenue  in  :'>outh  San    <Vanoi8CO,   and  originally  was  laid  under 
th#  oouz^e  of  a  prlTato  toll  road  many  years  ago.     The  method 
by  which  our  predecessors,   the  Spring  Valley  ">ater  Company, 
obtained  permission  to  ley  this  pipe  or  itiat  easement  mny 
IWTe  been  granted  to  them  are  indefinite,   nnd  it  appears 
that  they  were  allowed  to  lay  this  inain  by  suf  i  eranoe  of  the 
priwate  toll  company.     I  am  further  informed  that  some  yeers 
back  i^an  the  grade  on  the  arenues  specified  w«s  lowered,    that 
the  .:5nrlng  Valley  -'ater  Company  paid  the  expense  of  re-locating 
these  pipes.       The  mains  lie  along  the  oourse  of  the  state 
highway,  and  it  was  Mr.  li^okart's  original  intention  to  handle 
this  in  accordance  with  3eetion  6  of  Ordinance  8691,   ns  an 
emergency  measure,   and  later  thought  that  there  would  be  a 
better  understanding  with  your  Committee  concerning  the  ex- 
penditure if  he  submitted  a  supplemental  budget,   which  is 
before  you  for  approral. 

A.S  the  money  sought  to  be  expended  is  to  be  used 
solely  for  the  purxHJse  of  re-loeatlng  w^ter  mains  and  has 
nothing  to  do  with  the  construction  of  a  highway,    I  am  of  the 
opinion  that  it   is  a  proper  charge  against  the  ^'-'ater  Department 
funds. 

Yours  truly, 


ATTOIUnCT,   WATKR  DltPARTMEHT 
Flnanee  Coonlttea 
Board  of  ^uperrlsora 
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September  24,  1930. 


p  SUBJECT:     Validity  of  an  Apjjeal  from  a  Rjaolution  of 
the  21  ty  ilanninc;  CoxoLiisBlon  that  falls  to 
state  Looa.tion  of     Property  of  owners  JiliriG 
Objections  with  3oard  of  ijuperrlsors, 

Gentleaon : 

In  reily  to  your  Inciuiry  vihother  an  appeal  taken  to  the 
Board  of  .Jupervlsors  from  a  Resolution  adopted  by  the  aity  planning 
Conmlsslon  Is  fatally  defective  and  the  appeal  lost  because  the 
protest  fails  to  state  the  location  of  the  property  oimed  by  the 
Protestants,  we  advise  as  follows: 

In  our  opinion  the  ontire  record  of  all  proceedings  had 
before  the  Jity  i  lannin{3  Gornnlssion  imist  "be  deened  part  of  the 
record  on  ar  peal  and  nust  be  referred  to  for  the  purpose  of  checking 
the  signatures  of  -rotestants,  as  required  by  section  4  of  Article 
XVIII  of  the  Charter,  in  order  to  ascertain  whether  such  protest  is 
subscribed  by  the  owners  of  twenty  percent  or  more  of  the  r^roperty 
delineated  on  the  r^ap  required  by  sr^id  lection  4. 

Your  attention  is  called  to  the  fact  that  said  section  4 
does  not  require  a  laap  to  be  filed  with  the  objections,  but  does  re- 
quire the  oriclnal  end  initiatory  application  for  reclassification 
to  be  accompanied  by  a  diajvirajra,  together  with  the  names  and  addresses 
of  all  owners  of  property  v/ittiin  the  boundaries  of  the  property  sub- 
ject to  be  reclassified  and  within  a  distance  of  300  feet  of  all  ex- 
terior boundaries  of  said  area,  etc.  Hence,  a  protest  can  readily 
be  checked,  as  to  the  parcentarje  of  ownership,  by  referring  the 
signatures  on  the  protest  to  the  signatures  accoripanying  the  nap  or 
diagram,  which  must  be  considered  a  i^rt  of  the  record  on  appeal. 

Granting  tliat  a  rotest,  lacking  a  desi.Tnation  of  the  lo- 
cation of  the  property  owned  by  the  respective  subscribers,  is 
technically  defective,  in  our  opinion  this  defect  is  not  fatal  if 
such  locations  can  be  ascertained  and  nEide  certain  from  the  :r,ap  on 
file.  The  important  matter  is  accomplishod  vvith  the  record  itself, 
to-wit,  ascertainlnc  whether  the  required  ovmers  of  twenty  percent 
of  the  property  have  slf,ned  the  protest. 

Furthermore,  in  our  opinion,  a  defective  or  incomplete 
protest,  filed  within  the  time  reruired  by  tiie  Charter,  nay  be  per- 
mitted to  be  supplemented  and  corrected,  prior  to  a  hearing  of  the 
appeal,  when  no  harm  is  done  and  no  citizen  prejudiced  in  the 
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protection  of  his  pro:«rt7  rights.   .;uoh  pernisalon  would  not  be  an 
abuso  of  disorotion  should  it  allow  descriptions  of  the  properties 
of  the  rospeotivo  owners  to  be  inserted  after  filing  the  objections 
with  the  Board  of  oui^ervieore. 

The  iTooedure  outlined  would  be  a  fnir  and  equitable  exer- 
cise of  discretionary  power  for  the  safecuardin^':  of  the  proi)erty 
rif;htfi  of  the  protestants.  Their  ri^ht  to  be  heard  should  not  be 
precluded  by  a  highly  technical  and  stringent  construction  of  the 
Charter  x'rovislons  vriien  a  reasonable  exercise  of  discretion  would 
porxalt  the  correction  of  an  omission,  the  rnaterial  i^art  of  which 
is  fully  supplied  by  the  data  accom.janyinG  or  set  forth  on  the  map 
or  dlecraiQ  required  to  be  filed  with  the  original  ap:)lic8tlon  v/]iioh, 
as  heretofore  stated,  luuct  be  deetned  part  of  the  record  on  ax^peal, 

Heapeotfully, 


Twn^mmTT 


BOARD  OF  3U;ili? VISORS: 
CITY  riAMTTING  CCiSvflSSIOH. 
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Sept.  29th,  1930. 


■ix.nt 

SUBJECT:     In  re  Distribution  of  Printed  Arcuiaents 
by  Board  of  oupervlsors  in  favor  of 
Charter  aiucndnonts. 


Dear  Jlrst 

You  have  rorwarded  to  me  a  proposed  resolution  to 
be  adopted  by  your  Board  providing  for  the  preparation  and 
distribution  by  your  Board  of  an  argiuaent  In  favor  of  the 
charter  aiaendinent  changlne  the  manner  of  the  selection  of  the 
raembers  of  the  T3oard  of  Education,  and  you  ask  if  it  is 
lawful  for  your  Poard  to  authorize  the  preparation  of  such  an 
argunent  and  cause  the  same  to  be  distributed  throuf^h  the 
Election  Coinmlssion  to  the  voters  of  the  City  ojad  County. 


OPiIsIOlJ. 


Your  attention  is  directed  to  Section  10,  Chapter 
IV,  Article  XI  of  the  charter,  which  chapter  deals  with  the 
initiative.   Section  10  reads  as  follows: 

"If  said  proposition  be  submitted  upon 
an  Initiative  petition  of  the  registered 
voters,  the  persons  filing  said  petition  shall 
have  the  right  to  present  to  the  Botird  of 
Election  Coinmis  si  oners,  at  any  tine  twenty-five 
days  prior  to  said  election,  copies  of  printed 
ergujnents,  favoring:  said  proposition;    if  said 
proposition  be  submitted  by  tiio  llayor,  or  by 
the  iloard  of  Supervisors ,  or  by  one-third  of  the 
Board  of  Supervisors,  or  by  persons  filing  a 
referrendary  petition,  they  shall  have  a 
rv^'-  \    slnllar  ricl^t  to  present  copies  of  iDrinted 
sfcarte    argunentsj  ***>**,„ 

I  believe  that  this  section  by  itself  is  not 
sufficiently  broad  to  permit  the  Board  of  supervisors  themselves 
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to  submit  a  printed  argument  in  favor  of  a  charter  amendment 
whloh  the  Hoard  submits  to  the  voters  for  approval,  for  the 
v^MOtion  deals  exclusively  vrith  initiatory  propositions.   How- 
ever»  there  is  another  section  of  the  sar/:C  article,  to  wit, 
section  12,  whioh  I  believe  imkes  the  provisions  of  section  10 
fipply  to  oharter  amendments  aubmitted  by  tlie  Board*   Ihis 
^seotion  reads  as  follows;  j~ 

"The  provisions  of  this  oharter, 
unless  prohibited  by  the  otate  Constitution, 
sliall  apply  to  the  proposal,  submission  and 
adoption  of  charter  amsadments." 

It  appiMirs  to  me  that  the  word  "charter'*  is  a  misprint,  &nd  that 
the  electors, in  adopting  this  particular  section,  intended  to  use 
the  word  ''chapter**,  and  that  the  section  should  be  read  with  the 
_^  substitution  of  the  word  "chapter**  for  the  word  '♦charter'*  in  its 
l^r.ri'irst  liiie* 

This  being  the  case,  1  think  that  all  of  the 
provisions  of  the  initiative,  in  so  far  as  they  are  applicable, 
apply  to  charter  amendments,  and  as  ^oction  10  permits  the 
Board  to  cause  to  be  submitted  a  printed  argument  in  favor  of 
an  initiatory  measure,  lection  12  gives  it  the  same  right  in 
regard  to  a  charter  amendment  which  it  loay  submit*   As  there 
is  no  provision  in  the  Constitution  prohibiting  such  a  course, 
you  are  advised  that  your  Board  has  the  power  to  submit  an 
argument  in  favor  of  any  charter  amendmwxt  which  it  may  submit* 

These  arcuments  shall  be  printed  in  substantially 
the  aaB»  form  as  the  latest  municipal  edition  oi  the  charter,  &nd 
shall  not  exceed  eight  pages  in  length  upon  each  proposition. 
They  must  be  presented  to  the  ^^lection  Coirjnlssion  at  least  twenty- 
five  days  prior  to  the  date  of  the  election,  anu  the  number 
presented  shall  be  five  per  cent  in  excess  of  tlie  number  of 
registsred  voters* 

It  is  needless  for  me  to  add  that  the  oharter  pro- 
vision on  this  subject  is  not  mandatory,  and  the  i|;Atter  of  the 
presentation  and  distribution  of  an  areument  in  favor  of  any 
charter  amendment  is  one  that  is  vested  in  the  discretion  of 
your  Board. 

Very  truly  yours, 


CITY  AYTORlffiY. 
Board  of  Supervisors. 
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SCT:      STATUS  OF  ROMUII  STR  T  AVCKUE 

AM)  BUiuIETT  AtKNOE    (l'\  .   ,      ....     _....    .i'lUi^T). 

Dear  iilr: 

In  oompllano*  with  your  roq.uest  of  dept«mber  26,  1930,  for 
an  opinion  as  to  the  status  of  ^^onaln  i>trttet,  between  Gorbett  .>venue 
and  Burnett  Avenue  (formerly  Lincoln  street),  we  advise  as  follows: 

OflNIOM 

On  the  theory  that  the  land  for  the  street  was  donated,  the 
land  reverted  to  the  owners  when  closed  by  resolution  of  the  Board  of 
Supervleora,  Ko.  17474,  on  September  29,  1884. 

Title  having  reverted  to  and  revested  In  the  owners,  the 
owners  could  not  be  divested  of  title  merely  by  a  resolution  of  the 
Board  of  supervisors  repealing  the  ordinance  closing  the  street.  The 
City  and  County  of  an  Francisco,  having  revested  the  owners  with 
title,  could  only  regain  title  by  donation  or  purchase  of  the  property 
from  the  owners. 

Furthermore,  the  rlchts  of  the  City  and  County  of  san  Franoiaoo, 
if  any  they  had,  were  effectually  and  oonelusively  settled  by  the  decree 
Blade  and  entered  in  the  action  of  JOGST  v»  ALL  :.£a30N3,  etc.,  referred 
to  in  your  coxnmunication. 

In  that  action  the  3ity  appeared  and  answered  and  expressly 
stipulated  for  the  trial  thereof.  The  decree,  made  on  March  Is,  1922 
and  recorded  in  aook  167  at  •t)age  245  on  Anarch  15,  1922,  sraciflcally 
finds  that  the  City  and  County  of  oen  Francisco  has  not  any  richt, 
title,  interest  or  claim  in  the  real  property,  or  any  part  thereof, 
end  specifically  adjudges  and  decrees  that  the  title  of  plaintiff  be 
established  and  quieted  a^Tainst  the  City  end  County  of  Jan  Francisco. 

For  the  foregoing  reasons,  we  must  hold  to  the  opinion  that 
the  City  and  County  of  San  ?rancisoo  has  no  right,  title  or  Interest 
in  the  land  and  street  mentioned  in  your  request* 

sincerely  yours, 


CITY  ArrOHIffiY 


City  Engineer, 
City  Hall. 
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Oct.  8th,  1950. 


JUBJJ.QT'.      Leaslnc  of  Jchool  Lots. 


Dear  3 Irs: 

I  em  In  receipt  of  a  letter  from  the  clerk  of 
your  Board  under  date  of  October  7th,  reading  as  follows: 

"oupervlsor  Canepa,  In  the  Board  of 
Supervisors,  requests  your  opinion  on  the  pro* 
eedure  for  leasing  school  lots.   Also  la  it 
legal  to  firant  the  use  of  school  lots  on  thirty 
day  tenancy?" 


.eaae. 


ofnaoM. 


The  procedure  for  the  leasing  of  school  property  la 
found  In  oec.  11,  Chapter  III,  Article  YII  of  the  charter,  which 
reads  as  follows: 

"To  lease  to  the  highest  responsible  bidder, 
for  the  benefit  of  the  Coionon  school  ii\ind,  for  a 
term  not  exceeding  thirty-five  years  any  real  prop- 
erty of  the  ochool  Department  not  required  for 
school  purposes;   but  no  lease  shall  be  roade  except 
after  advertisement  for  bids  for  at  least  sixty  days 
in  the  official  newspaper  and  one  other  daily  news- 
paper of  general  circulation,  published  In  the  City 
and  County,  and  by  an  affirmative  vote  of  at  least 
throe  members  of  the  Board  of  Liducation  and  approved 
by  an  ordinance  of  the  Board  of  Jupervlsors,  passed 
by  a  vote  of  at  least  fifteen  of  Its  raembers,  and 
approved  by  the  Llayor;  and  provided  that  at  the 
expiration  of  the  term  of  said  lease  all  buildings 
and  Improvements  erected  shall  revert  to  and  become 
the  property  of  the  ;ichool  Department  of  the  City 
and  County." 


The  method  prescribed  In  the  charter  is  the  measure 
of  the  power  of  the  Board  of  j;.ducatlon,  and  any  leaee  made  In  any 
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oannar  save   In  aocordtmoe  with  that  provided  In  the  section 
quoted  is  void* 

See  REAI13  v.   COOLEY, 

171  Gal,   150. 

Also      LOS  Al^GiiLES  DREDGING  CO.  vs.    CITY  OF  lOm  BiSACH, 
80  Cal.   Deo.   345 

A  lease   is  defined  by  the  Juprerae  Court  of  this 
otate  as   "a  conveyance  by  the  owner  of  an  vstate  to  another  for 
a  term  leaa  than  his  own."         The  olty  la  prasumed  to  own  the 
property  In  question  in  fee,  that  la,  to  be  the  absolute  owner 
thereof,  and  vrtien  It  permits  another  to  have  possession  of  it 
for  any  particular  period,   or  at  will,  a  conveyance   is   thereby 
made  of  the  property  for  that  particular  time,  whether  it  be   for 
a  day,  a  month,  or  a  year,  or  longer,  and  such  a  conveyance   is  a 
lease* 

Therefore,  you  are  advised  that  the  leasing  of  any 
property  owned  by  the  city  for  a  period  of  thirty  days,   or  on  a 
month  to  month  basis,   is  subject  to  the  provisions  of  the  charter, 
and  unless  such  a  lease  compiles  ^ith  the  provis  ions  of  the 
charter,   it   is  not  valid. 

Very  tiuly  yours. 


CITY  ATTORiiiEY. 


To  the  Board  of  Jupervisors. 
Copy  to  Board  of  Education. 

(1) 


•s 


aoiioec 


.■3blVQiq_  <tatJ   ASl\-i  9 o:r^L too oa  at   evaa  ttaua 

•  Mot  si  b9toui> 

,Y3-J000    . 
.OCX    ,laO  I"?! 


.irojLsg  criai 


-i 

•eflfi:.     Jd. 

i 

■^ilj  i.'ii.i> 

./  baa  ^tomfiii 

!:if   fr    ■ 

\i%miQnq  BdS  lo  •*«(:( 
••e«»X 

jiCf  o^  iOBldum  el    .ciaiiJ  d^ffMi  o^  Maoa 

:    dtlti  aeilqoruo   ftCBsX  a  tloua  •••Xm/  Aac 

.62 lev  ton  •!    ;tl    ,itt^l«do 


,a'soot  t^Mt  Yi«V 


.aTOQJtTi9(f0.    'to  MaoS  9di   o 
•avliMOvtl   'Ic  trtMoQ  oi  \ go 


I) 


^^-2 


Oct.  loth,  19S0, 


;iUBJKOT:  In  re  Permit  for  lielatenance  of 
Live  Poultry  iiarket. 


Dear  ulrB! 


I  am  in  receipt  of  your  letter  reading  as  follows i 


"At  the  meeting  of  the  Cocaaittee  on 
Public  Health  held  today)  Jeptembor  24,  1950,  at 
10:00  A.  ::•,  the  following  motion  of  viupervlsor 
IlcJheehy  was  adopted: 

•I  move  that  the  application  for  a 
perrait  for  the  erection  and  m&intonance  of  a 
live  poultry  market  at  1101  IlcAlliater  street 
be  referred  to  the  City  is,ttorney  for  an  opinion 
as  to  the  Jurisdiotion  of  rrantlng  such  permit, 
on  the  grounds  that  the  Health  Comraittee  of  the 
Board  of  3upervlsors  feels  that  this  permit  should 
be  Granted  by  the  Board  of  Health,  which  is  a  fact- 
finding body,  and  not  by  the  Health  Coi.iriittee  of 
the  Board  of  supervisors,  which  la  a  legislative 
body. »  " 


Ordinance  lio,   8748  (Itew  u«ries)  regulates  the 
conduct  of  poultry  markets  and  places  where  poultry,  rabbits, 
birds,  etc.,  are  kept.  The  ordinance  in  question  ooiOQilts  the 
issuance  of  permits  for  the  keepfine  of  poultry,  and  the  peculation 
of  such  places  to  the  tioard  of  Health,  a. id  therefore,  the  main 
matter  to  be  determined  must  be,  is  the  oosxaitment  a  proper  delega* 
tlon  of  power. 

ij9C»   5  of  itxtiole  X   of  the  charter  places  all 
matters  pertaining  to  the  preservation,  protiotlon,  and  protection 
of  the  lives  and  health  of  the  inhabitants  of  the  city  under  the 
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jurisdiction  ot  tte  Board  of  Hoaltk*     TM  CMiiBttt  of  a  aaxlMt  or 
tho  keapiog  of  poultrr  In  oiooo  proKicitj  to  yloooa  of  Iwraon 

hatitotlon  in  a  city  is  a  aattar  which  aay  affact  tha  health  of 
the   inhabitants* 

...ac.  4  of  the   saaa  article  prorridos  that: 

''Tho  Board  of  j«alt2i  siwl  1  oaOoffOO  all 
ordinances,  rulaa  and  rogulatkma  wthU^h.  aay  ^ 
adoptad  ^a^i  tha  Board  of  ^uparriaors 

carr^i:^  out  and  anTorcaodnt  of  a  z^^-  

sanitary  coodition  in  tha  oitj  and  co-unty.'* 


It  veald  thsrafora  appear  that  tha  chcrter  prorlsion 
1"p'^\^f  that  the  Zoard  of  ^uperrisors  shall  esaet  ordlnaaeas  for 
tJtM  rofiiUatioa  cf  aueh  aattara  aa  are  tha  subjeot  iaattor  of  this 
inoulry,  and  laaTe  tha  enforceaent  of  such  ordinanoaa  to  tiM  Boavt 

-f  Health. 

Irtmn  if  «e  did  aot  have   the  chartar  prorisiea  ■eai- 
:ioned,   the  delegation  to  the  Board  of  Haalth  of  ttie  right  to 
^:rant  or  refose  a  permit  is  not  staeh  a  dologatioa  of  fawor  as  ia 

prohibited  by  lav. 

3ae  IH  BS  BOUBS.  137  Cal.   640,   in  v'niah  eaao  tho 
.presK  Court  said: 

**:^Bgr  eases  are  to  be  foond  sustainiac 
ordinanoaa,  prohibiting  acta,  or  aran  the 
follMTlBig  of  trades  or  oceupations,  vitboot 
^roo^lPlPil-yarmits  vhieh  aay  be  issued  at  \bm 
risoratioa  of  tha  Counoil,  Ifayor,  or  soaa 
...ar  city  officer  or  dapartaeat,  aad  tha  fact 
tha.t  Mkm  dlapoiiaing  povar  vaa  apparaatly  eaa 
f erred  vithout  restraint  or  qisalifiaation,  baa 
been  regarded  as  ariaing  aaraly  froa  tha 
diff ieiilty  of  dafiAinc  In  adraaee  uyoa  atet 
aoaiitioae  tho  pcsmita  shall  be  glT^  or  tba 
tiapoBslng  povar  ucoreiaod*     It  kas  baoa  aali 
that  it  is  not  to  be  aaauaad  that  tta  aoaaeil 
or  officer,   in  exaroiaing  tha  dispoaaiac  povar. 
Till  act  arbitrarily  or  othervisa  than  ia  tha 
exercise  of  soond  discretion.* 

In  the   instant  casa  the  ordinanaa  aaatiaaad  sots 
forth  aoat  minately  the  ooaditions  aater  ahieh  the  paxatit  aaj  bo 
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granted,  or  refused,  and  one  who  brings  himself  within  the  condl-> 
tlons  requisite  for   the  permit  cannot  be  arbitrarily  refused. 

You  are  therefore  advised  that  the  application  for 
the  permit  should  be  addressed  to  the  Board  of  Health  and  not  to 
the  Board  of  oupervisors. 

?or  the  (guidance  of  the   former  body,  attention  is 
called  to  the   following,     oub.   1  of  ieotlon  5  proTldes  that  if 
the  premises  to  be  used  for  the  purpose  mentioned  are  within 
twenty-five  foet  from  the  doors,  windows  and  other  openings  of 
any  dwelling,  apartment  house  or  hotel, tlteit  the  permit  shall  not 
be   iseiMd.     This  office   is  not  advised  as  to  the  conditions   in 
this  regard  pertaining  to  the  present  application,   and  it   is 
Incumbent  upon  the  Board  of  health  to  ascertain  that   the 
applloant   for   the  permit  brings  hlzruself  vfithln  the  conditions 
set  forth  in  the  ordinance   for  the  granting  of  the  permit. 


Jinoerely, 


CITY  ATTORMEY^ 


To  the  Health  Gonsalttee 
of  the  Board  of  supervisors, 

Copy  to  the  Board  of  Health. 
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October  20,  1930. 


bUBJii:CT:  Assessioont  of  ,.aoaped  iersozugil  Property. 
Doar  Slrt 

"I  roquoat  your  advloe  relative  to  tlie  proper  mannar 
of  colleoting  taxes  on  personal  property  in  the  course  of  pro- 
bate or  bankruptoy  prooeedings. 

I'requently  this  of fioe  reoeivea  returns  from  tax- 
payers, under  oath,  that  the  taxpayer  is  possessed  of  no  person- 
al property  for  the  current  year,  suhse^iuently  the  taxpayer 
dies  or  beoomee  bankrupt  and  the  t^obate  or  bankruptcy  proceod- 
incs  of  the  estate  diaoloses  that  the  return  to  this  office  was 
false,  the  taxpayer  in  faet  owning  assessnbla  personal  property 
at  the  tioie  of  the  assessnient  date.   In  many  cases  this  information 
is  not  received  by  us  until  after  the  period  for  laaking  assess- 

^  ments,  the  first  i/onday  in  July,  soraetiiaes  extended  to  the  first 

f  i:onday  in  August,  has  passed* 

After  the  first  Londay  in  Aucust  we  have  no  power  to 
add   operty  to  tlie  assessment  roll  nor  to  collect  unsecured 
personal  property  taxes  (^action  3021,  . olitical  Jode).  Under 
Section  3831  of  the  xolitioal  3ode,  the  Tax  Collector  Is  ro- 
CLUired  to  collect  all  unseoiired  personal  property  taxes  fifteen 
days  after  the  first  Londay  in  August*  The  Tax  Collector  is 
wqLuired, however,  to  collect  only  the  taxes  on  property  appear- 
ing on  the  assessxaent  roll. 

After  the  first  Monday  in  AUi_:ust  the  situation  present- 
ed is  that  we  cannot  place  such  property  on  the  assesaoient  roll 
and  the  Tax  Colleetor  cannot  oolleot  the  taxes  on  estates  in  the 
process  of  probate  or  bankruptcy  proceodinc's  as  the  assessment 
roll  fails  to  include  the  property. 

..ith  this  situation  in  mind  we  apj,;roaoh  the  next  step 
of  our  problem.  Jeotion  1669  of  tlio  code  of  Civil  Irocedure  re- 
quires tliat  before  a  decree  of  distribution  of  an  estate  is  r.ade 
the  Court  uoLst  be  s&tlefied  that  all  personal  property  taxes 
have  been  xaid.  as  no  method  exists  for  the  colleotlon  of  the 
personal  ::roperty  taxes  upon  such  property  herein  considered, 
the  ixecutoris  not  able  to  coiayly  with  the  rrovisions  of  the 
oeetion.  Tiiis  means  that  distribution  of  many  estates  is  delayed 
for  the  sole  reason  that  the  taxes  upon  the  personal  property 
of  the  estate  cannot  be  oolleoted.  The  attorneys  in  these 
estates  are  quite  willinc  to  i>ay  the  taxes  but  we  necessarily 
liave  to  refuse  them. 
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A  reading  of  section  1669  denionstratee  that  the 

section  requires  that  the  '  :;ourt  be  satisfied 

that  all personal  property  taxes  lisve  been  ,iald.'  lb   we 

cannot  receive  t  .ese  taxes  end  as  it  is  neoeseary  under  v^eotion 
1669  that  the  taxes  be  paid,  we  wonder  If  the  following,  nethod 
for  the  payment  of  the  tax  would  satisfy  the  -rovlslons  of 
Section  1669. 

The  amount  of  taxes  and  the  t^naltles  as  determined 
by  the  Assessor  are  to  be  deposited  to  the  credit  of  a  special 
fund  deslcnated  the  'personal  property  tax  fund',  subject  to 
belnc  rebilled  to  the  >ity  Treasurer  by  the  .assessor.  Upon  such 
deposit  the  Treasurer  is  to  Issue  a  receipt  to  the  taxpayer  ver- 
ifying the  desposlt  for  the  ariount  of  ttie   taxes  and  j:.«nalties 
upon  the  property,  the  receipt  to  state  that  an  official  receipt 
for  the  amount  of  such  taxes  will  be  issued  by  the  office  of  the 
Assessor  when  the  Assessor  bills  the  Tra&surar  and  is  paid  by 
the  Treasurer  the  amount  of  such  taxt  i-.   duplicate  of  this  re- 
ceipt is  to  be  sent  to  this  office  for  our  use  in  rabilling  the 
City  Treasurer.  Cn  the  following  first  I.onday  of  LCaroh  we'can 
place  the  property  on  the  assessment  roll  aa  'escaped  property' 
for  the  previous  year  and  bill  the  Treasurer  for  the  anount  of 
taxes  upon  such  property.  Upon  payment  to  this  office  of  the 
amount  of  taxes,  we  will  execute  an  official  receipt  for  the 
deposits  Eiade  to  the  aity  Treasurer.  The  Treasurer  Is  to  trans- 
fer the  money  to  this  office  and  It  will  be  paid  into  the  Jity 
Treasurer  In  the  usual  manner  that  unsecured  personcd.  property 
taxes  are  aid. 

i»e  have  studied  the  problem  jresoited  in  this  letter 
quite  thoroughly  and  have  reached  the  conclusion  that  the 
solution  suggested  affords  the  best  aietiiod  of  insuring  the 
collection  of  such  taxes.   ..Ill  you  please  give  us  your 
o  Inlon  as  to  the  legality  of  such  method." 

OPINION 

Sactlon  3885  of  the  Political  Code  reads  as  follows: 

'*No  aasassiaent  Illegal  for  informality  or  delay. 
No  assessoent  or  act  relating  to  assessment  or  collection  of 
taxes  Is  Illegal  on  account  of  infora:.allty,  nor  because  the 
was  not  completed  within  the  time  required  by  law." 


From  an  examination  of  this  code  section  it  very  readily  appears 
it  it  is  Immaterial  when  an  assessment  Is  levied  on  escaped  property. 
\   taxes  on  such  property  may  be  collected  at  any  time. 

It  is,  therefore,  my  opinion  that  assaaaoants  may  be  levied  and 
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It^^a^v^'tLr^^''''*^'^  ''''  *^*  ''^^"*'  °^  property  irientlonod  in  your  request 


*>,«^  *>,^     j^TOoedure  outlined  by  you  In  your  request  la  correot.  exoe^jt 
that  the  money  Bhould  be  collected  by  the  Aasesacr  Instead  of  bv  the 
Treasurer  and  deposited  vlth  tne  'treasurer  at  the  en?  of  eaeh  dly. 


Respectfully, 


nwTmjm^T 


Assessor, 
City  Jlall, 
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Nov.   17 th,   1930. 


iAfBJiiiCT!     Payment   of  salary  of  Ur*   J.  lU  Zexnansky 
as  an  election  Commissioner  while  he   is 
drawing  a  Pension  as  a  member  of  the  Jan 
Francisco  City  i^ployees'  Retirement  oystem. 


Dear  airs 


I  am  In  reoelpt  of  your  letter  reading  as  follows: 


"On  .September  10,  1989,  my  predeoeasor,  ir.  Thomas 
7*  Boyle,  req.uested  an  opinion  from  you  as  to  the  validity  of 
the  appointment  of  ilr*  Charles  J.  Collins  as  aeelstrar  and  of 

Iir»  J.  II.  Zemansky  as  a  member  of  tho  election  Coirimission. 

In  reply  thereto  under  date  of  September  20,  1929, 
you  rendered  the  following  opinions 

♦You  are  therefore  advised  that  tlie  appointment  of 
ilr.  Collins  as  Keglstrar  of  V^oters,  aiid  of  ivi*. 
2:emansky  as  a  luember  of  the  ^llection  Gonanission, 
is  invalid  by  reason  of  their  coming  within  the 
d  is  quail  float  ions  iiientioned  in  the  charter,  but 
nevertheless  they  arc  de  facto  officers,  and  that 
their  official  acts  in  so  far  as  the  General  public 
is  conoerned  are  valid,  and  you  are  justified  in 
auditing  the  le^al  demands  of  the  Department  of 
iilections  approved  by  these  officials,  to  the  sant 
extent  as  if  they  were  de  Jure  officials. 

'You  are  further  advised  that  neither  of  said 
persons  are  entitled  to  receive  the  salaries 
attached  to  their  respective  office,  as  long  as 
the  disqualifications  remain. 

'In  view  of  tlie  foregoing  conclusion,  it  is  not 
necessary  at  this  time  to  determine  any  disquali- 
fications which  may  attach  to  ij:.  ^.emansky's  right 
to  hold  office  by  reason  of  his  being  a  member  of 
the  Jan  I'rancisco  Gity  .ir.ployees '  Hotiremant  ^ystem.  • 

At  this  time  I  call  your  attention  to  the  last  two 
paragraphs  of  said  opinion.   I  would  be  pleased  to  be  advised  by 
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you  what,  if  any,  dlsquallfloations  inay  attach  to  :.:r.  zenanaky * s 
right  to  hold  the  office  of  .lection  Coi^nissioner  by  reason  of 
his  also  being  a  raeraber  of  the  ^an  Francisco  Uity  ^uployaes* 
Htttiraioant  iystem  and  whether  or  not  IJr»  i:emansky  Is  entitled  to 
drew  his  pension  by  reason  of  his  being  a  irjember  of  thu  jan 
Francisco  City  -raployees'  Retirement  -system* 

I  have  always  been  under  the  inqjreasion  that  any 
city  employee  or  officer  who  has  been  entitled  to  and  is  sup  )0sed 
to  be  enjoying  the  privileges  of  the  City  .imployees'  Retirement 
Act  was  disqualified  from,  and  ineligible  to,  any  other  city  office 
or  employment  and  from  receiving  any  compensation  therefor. 

I  have  in  mind  in  particular  an  opinion  rendered  by 
City  Attorney  Long  sometime  between  the  years  1912  -  1914  in 
regard  to  ir.  Gorter,  ^.upcrintendent  of  unglnea,  who  was  retired 
and  pensioned  v.'ith  the  rank  of  battalion  chief.  I  believe  this 
former  City  Attorney  Long  ruled  that  in  view  of  the   fact  that  i  r. 
Gox'ter  was  pensioned  fro»a  tlie  fire  department,  that  he  could  not 
receive  compensation  either  as  an  employee  or  as  an  expert. 

I  also  wish  to  call  your  attention  to  section  ,24 
of  Ordinance  ,r5561,  which  provides  that  no  person  who  has  been 
retired  for  service  and  who  receives  a  retirement  allowance  from 
the  retirement  system  shall  be  paid  for  any  service,  except  as  a 
Juror  or  as  an  election  officer,  rendered  by  hira  to  the  city  after 
the  date  of  the  first  payment  of  his  retirement  allowance. 

I  wish  you  would  thoroughly  cover  all  of  these  points 
in  your  opinion  as  the  matter  effects  so  many  other  people  who  are 
now  enjoying  the  benefits  of  the  City  Llraployeee '  Retireiaent  Act. 
An  early  reply  will  be  greatly  appreciated." 


OPBTIOM. 

The  disqualifications  under  which  both  :.!r.  Ziemansky 
and  J'r.  Collins  labored  at  the  time  of  my  opinion  to  your  predecessor 
have  been  cured  by  the  expiration  of  time,  and  therefore,  it  will 
not  be  given  any  consideration  in  the  present  opinion,  and  this 
opinion  will  be  limited  to  tlie  subject  natter  expressed  in  the 
caption,  which  particular  inatter  was  reserved  in  iny  opinion  of 
-optember  20th,"  1929. 

The  only  inhibition  a^^ainst  htr*  Zemansky  drawing  his 
salary  which  I  can  find  is  contained  in  ^action  24  of  Ordinance 
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i^o.  6561  passed  by  the  Boerd  of  juporvisors  pursuant  to  the 
provisions  of  Artiol«  XYIl  of  th«  charter.  This  section  reads 
as  follows: 

"No  person  who  has  been  retired  for 
service  and  who  receives  a  retirement  allowance 
under  the  lietirement  System  shall  be  paid  I'or    ^•^* 
any  service,  except  as  a  juror  or  as  an  election  ^'^*il- 
of fleer  I  rendered  by  hl»  to  the  city  after  the 
date  of  the  first  payment  of  his  retirenont 
allowance." 

The  particular  charter  provision  which  authorizes 
the  passage  of  the  ordinance  In  question  is  ..eotlon  7  of  the 
Article,  which  Is  In  the  following  words: 

"The  ::oard  of  Jupervlsors  Is  hereby 
h9   <8ual    fully  eiapowered  by  a  majority  vote  of  the  neicbers    '*^ 
to  enact  any  and  all  ordinances  necessary.  In 
addition  to  the  ordinance  authorized  in  section  1 
of  this  article,  to  carry  into  effect  the  pro- 
visions of  tx;ls  article* ** 


Granted  that  under  the  well  settled  rule  of  law, 
that  where  a  charter  provision  authorizes  the  legislative  body 
of  the  city  to  pass  an  ordinance  on  a  subject,  the  ordinance  so 
paassd  has  the  sacie  sffect  as  if  the  ordinance  was  itself  eon- 

-taiasd  in  the  charter,  this  rule  only  applies  when  the  ordinance 

i^Mt  not  contravene  the  charter* 


44i^.^  ow  4.  see  MCqOIUJJI,  MaiilCIPAL  OOlsPOHATlONS,  Tap. 688  - 
.uoideut  to  ** 

"The  charter  of  the  city  is  the  orcanic 
law  of  the  corporation  and  it  bears  the  same 
isauufk^r         p-eneral  relation  to  the  ordinances  of  the  city, 
arrfr*     that  the  oon^jtitution  of  the  state  bears  to  the 
jseait-       statutes.  The  prepesltion  is  self  evident,  there- 
fore, that  an  ordinance  can  no  more  cliange  or 
limit  the  effect  of  the  charter,  than  a  legislative 
act  can  modify  or  supersede  a  provision  of  the 
constitulTloit  of  the  state."  "-^ 
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S«e   also  SOUTH  PASia)KNA  TS.   TKU'INAL  "RY.    CO., 

109  Cal.  S15; 

Also  B3C  PARTE  B3GK,   16E  Cftl.   701; 

,>n.-.     v^  iU.«0  inilAL  PUBLISHINO  CO.   vs.   ROLPH, 

169  Cal.    190  - 

in  whloh  case  the  supreme  Court  hold  that  the  "oard  of  supervisor  a 
In  letting  oontraots  lor  supplies  oannot  impose  conditions  in  addi- 
tion to  those  provided  for  in  the  ohartar. 

Also,  in  COiliOx.  T.ALTH  ▼.  WII.LLJ,  42  ^.  7/.  1118,  the 
Court  of  Appeals  of  :  entuoky  held  that  "The  City  Couiicil  has  no 
power  to  add  to  the  v^ualif ioations  of  the  city  attorney  as 
prescribed  by  the  chtirter." 

The  charter,  ^ec.  1,  Ghep.  I,  ;rt.  "•:!,  provides  far 
the  qualifications  of  a  3jea.ber  of  the  Boaid  of  .leotion  COBaaission- 
ers.   There  is  nothing  in  the  section  xaenticned  th&t  iuakes 
flteabership  in  the  >  etircment  oystea  or  the  receipt  of  a  pension 
from  that  system  a  disqualification.   Hence,  ^^eo.  £4  of  ordinance 
5561,  practically  adds  a  disq.uolifioation  that  is  not  ijrovided  for 
in  the  charter,  and  the  section  is,  in  so  far  as  it  applies  to 
elective  or  appointive  officials,  ineffective. 

True,  the  ordinejxce  does  not  state  that  a  person  who 
ic  draw  In  £  &  porisior  froK  the  :  etirement  ^ystern  B^ay  not  hold 
office,  but  Eierely  that  he  shall  not  draw  any  money  froza  the 
treasury  of  the  city.   One  who  is  lagaily  appointed  to  an  office 
is  entitled  to  the  compensation  which  the  law  provides  for  that 
office.   In  the  ins taut  case  the  charter  provides  for  the  salary 
of  an  ^lootlcn  Cojiciissioner,  and  it  is  no  nore  possible  by 
ordinenoe  to  deprive  the  rightful  holder  of  office  from  the  salary 
incident  to  it,  than  it  is  to  deprive  him  of  the  office. 

Yo\i  are  therefore  advised  that  the  fact  that  Mr. 
Z«oantKy  is  drawing  a  pension  from  the  :^etirement  -;ystem  does  not 
warrant  your  withholding  your  approval  of  his  salary  demand  as  a 
meaber  of  the  jiileotion  Commission* 


is  to  the  other  questions  which  you  ask,  you  are 
advised  as  follows: 

a«  AS  to  the  right  of  lo*.  Zemansky  to  draw  his  retirement 
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allowance  and  at  the  scxne  time  draw  his  salary  as  .^lection  Coinmission- 
or*   The  retireiaent  ordinance  contains  no  inhibition  acainst  one  who 
receives  compensation  from  the  city  drawing  his  retirement  allowance* 
The  inhibition  is  the  reverse  -  he  cannot  while  roceivine  his  retire- 
ment allowance  draw  any  other  liioney.  Admitting  for  arcuiaent,  but  not 
deciding  that  the  Board  of  ^.upervisors  might  by  ordinance  provide 
that  one  who  was  paid  by  the  city  for  any  other  service  would  not  be 
entitled  to  draw  a  retirement  allowance,  it  has  not  done  so,  and  until 
it  does  or  desires  to  do  so,  the  q.uestion  need  not  receive  attention* 

b*  As  to  the  opinion  expressed  by  Judge  Long  and  referred 
to  in  your  letter»  you  will  find  the  opinion  in  City  /..ttorney  j^.ong's 
Opinions,  lSlO-11-12,  at  page  6SS>.   ..ithout  coamonting  upon  the 
correctness  or  incorrectness  of  the  opinion,  the  facto  are  not 
similar  to  the  instant  case*  In  the  case  presented  to  Judge  Lens 
the  pensioner  was  an  employee  and  not  an  official,  end  furthermore, 
the  attecqpt  was  made  to  have  him  perform  services  in  the  very 
department  from  which  he  had  been  retired,  and  it  can  well  be  said 
that  if  he  was  able  to  perform  necessary  service  in  the  departeent 
he  should  not  have  been  pensioned  from  it* 

You  are  advised  that  the  opinion  herein  given  relates 
only  to  the  subject  matter  earpressed  in  its  caption,  end  that  it 
applies  only  to  charter  officials  elective  or  appointive,  and  as  the 
legislative  body  has  ftir  more  power  over  the  qualifications  of 
euqployees  than  it  has  over  the  former  officials,  a  different  rule 
will  apply  and  nothing  herein  expressed  is  to  be  taken  as  an 
indication  that  an  enqployee  who  is  a  beneficiary  under  the  netire- 
ment  System  is  not  bound  by  section  24  of  the  Ketirement  ordinance* 

Jinoerely  yours. 


CITT  ATTORNaT* 

To  the  Auditor* 

Copy  to  ivetirement  oystem. 
"   "  FraJik  i'enton,  isq* 
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BUB/ISCT:  Hlebt  to  ")eaiagee  of 

Jaoka  and  Irvlno,Inc.  for 
Br«aoIx  of  Contraot. 


0«ntlom©n; 


NoTombar  £0,1 ^»0. 


I  am  In  reoelpt  of  your  requtst  for  an  opinlcm  ooncsming 
irtxether  Jack*  ancl  Irvlna  Ino*  have  a  valid  ololm  for  damap-es  os 
a  result  of  the  refusal  of  tho  "oard  of  ducat ion  to  reaove  the 
taaporary  school  buildings  on  tbu  site  of  the  HoossTslt  Junior 
Hl^h  School  In  aoeordanoe  with  the  speolfioetions  for  the  general 
construction  of  this  school.  You  hare  enclosed  with  your  request 
a  letter  from  Jacks  and  Ix-vlne  Inc.  which  apparantly  Is  subst^n* 
tially  true.   I  have  discussed  this  Ji^tter  with  Lr,   Hester, 
secretary  of  the  Board  of  ."^ubllo  Vorks,  tmd  with  yr.  David  Hrrdy, 
Deputy  Superintendent  of  Cchools,  trtio  have  given  ae  sueh  additional 
data  as  was  required.  The  Jacks  end  Irvine  Ino.  letter  reads  as 
follows: 

**  We  ore  Inclosing  to  you  a  bill  for  ooiapensatlon 
due  us  on  account  of  use  of  buildings  and  lot 
occupied  by  the  Board  of  3duoatlon  froci  April  1929  to 
March  4,1930. 

Our  contract  rdth  the  Board  of  lublic  orka  oalled  for 
all  portable  buildings  to  be  ro?aoved  from  the  lot  and  two 
permanent  buildings  to  become  the  property  of  the  contractor. 
Your  bonrd  notified  the  foard  of  .Mucation  to  r  move  the 
buildings  on  several  oooaaions  after  we  had  loade  repeated 
requests  to  have  this  dono. 

Our  grader  complained  of  being  hamp'sred  in  his  livork  as  it 
was  impossible  for  hlia  t^  carry  out  his  plans  for  rrading 
the  lot,  as  we  had  Informed  him  that  the  buil&ings  rould 
all  be  romcved  from  the  site  and  give  hia  fxill  use  of  the 
property,   v/e  so  notified  your  board  on  April  29,1929,  end 
again  on  ^  ey  11  19E9.  .^c 

On  account  of  these  bull^-ings  being  on  the  lot  it  caused 
us  a  rrreat  deal  of  Inconvenience  ■  nd  expanse  layin'^  out 
our  buildings  end  set  ting  lines  for  our  foundations,   \irhen 
we  figured  this  Job  we  expected  to  have  a  clear  lot  to 
work  on  nnd  had  niade  erranreiaents  to  'uild  a.   gravel  bunker 
and  rumway  on  thn  Palm  avenue  side  of  the  lotj  this  being 
the  loploal  piece  for  our  concrete  anuipdent  and  hoists. 
We  were  compelled  to  f:ive  up  this  plan  and  re*^  rrange  ell 
our  concrete  construction  due  to  this  fact,  ^nd  later  ©n 
we  were  able  tc  cet  the  .>oi  rd  of  duoation  tc  oake  a  passage 
way  for  us  between  the  bull  lings  to  bring  in  o\ir  ;.nterial 
which  we  could  only  dump  on  thj  rround  and  had  than  to  be 
handled  by  mm  power  Instead  of  the  truoks  unloading  our 
material  at  the  most  oonvenisnt  piece  on  the  let.   "during 
the  tlsie  we  were  hauling  materiel  thru  thia  passageway 
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lala^     ;r^     t^oi  a4/  V  aMa  •■■wra  aXjri  •4r  oa  Taawn  *•• 

•aiftton  «iiirpD  ataisiioe  ^im  lol  wmlq,  Lmijiol  •£* 

llM  91U.  4M  mmla  mUU  ^M  •TI9  e>   baXlaiaoa  ataw  at 

ao  ".   '  "    }f  mmh  mot$9trgfuao9  D^arMra*  toe 
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ivQ  '-      .   tamtmat  xamon  mam  \4  hmlhmmd 
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X-  iimtaa.  %allma^  aram  mm  aadi  adH 
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mA  to  •••  ttMt  th9  akllArca  irilo  «»t«  atteBAlB^  •ckrool  vstp 
prop«rl7  9roto«t«t,  «at  «•  ar*  hefV7  to  m^J  ^A«t  not  o&a  ehlld 
vms  iajur«4  la  an/  tax  by  us. 

Mr.  aBZ€x  •f  tte  Bocx*  or  EAwKtlcA  •^m  to  u«  on  seT«r«l 
o««««ioas  anC  teLd  «a  that  tte  fioerd  of  Jtesattoa  Jb>A  «cntesplAt«4 
■0Tla«  tlM  pertaU.*  bwLLila^  to  mbb  oihar  loaatlua.  br    aft«r 
r««ca«ld«rlae  tk«  matter  tiiay  roaad  amX  tiut  tk«  eost  of  aoTlac 
Xkm  bail4iaes  a&d  iBstallli^  nam  jAmMu  aaA  ak«ttln«  off  tlia 


■  traats   to  t)M  ]MU.ia,  wemld  m  into  a  lot  of  soaay  amd  tlia 

•ai  would  a»t  k«  jKUMBSLr  tafegHi  amre  of.     Ba  kaaw  ioat  ifeat 


ekildr«3  would  a»t  k«  iBoqiMBaLy  tafegHi  aare  of.     Ba  kaaw  Jost 
o«r  plaas  vara  mmi.  —*f  toot  tHa  ilMla  sltaatioa,   and  salS  lio  aoald 
raaooaaaA  to  tta  Boart  of  Steaatiom  tkot  Xhmj  ask  ua  for  yaaEsioalaa 
to  laara  t]M  b\illdi]i«a  om  tk«  lot  aad  tbat  tka7  eospasaata  na  for 
t]|«  uaa  of  tlie  lot   aad  buHdliurs. 

Ob  JuLj  1,1329,   va  recalrsd  a  lattar  froa  the     ffiea  of  Mr. 
Ckariaa  H.   3a«7«r,  Aetln^   rity  .xrahltaat,   statlA^  that  *T7p0B 
■«■— rtatloo  with  tte  Board  mt  Mseatloa  «a  laam  tiiat  tfeaj  hero 
HO  Intantloo  of  sorljur  thm  liiiiiotffil.1  Ueaaatary  Zchool  fioa  Iti 
p.-vsant   sita  in  the   nsar  foJara,    lad  the  qvaatloa  of  liability  la 
one   thfit  will  have  to  W  aattlaA  om  tke  ■aniltlWM  mt  tte  apoaiflaa- 
tloBO  asd  coBtraat.* 

Urn  TlBJi   to  etata  tiiat  wa  aotlfie4  the  Board  of   Publie   vonte 
re?ardia«  this  oaaatleo,  aod  o«Bt  lattoro  ea  tlU^  mbjaat  im  tvlpli- 
eata  en  April  2«,192«.  ilay  HyltSS,  lay  It ,1929,  Jaaa  27,1  i2S,  July 
5,1929  ead  Aa^oat  15,1329,  aaylaa  of  ahiek  va  ara  laeloai^c  ^  7^^» 
The  quaatloa  aaa  a  rary  aariooa  oaa  to  a«  aa4  aaatiaappad  oar 
oparatiaaa  daring  all  of  tha  aoastraetlaa  of  tha  bttildlJi«.aa,AsiBC 
oa  «  gT^^t  daal  of  axpaaao  aad  tlaa  aa*  dalaylac  tlM   eaople  tion 
of   tha  aehcol. 

la  alao  aaat  to  call  yoar  attaatloa  to  taa  faat  that  laataaA 
of  TaaatlBC  tha  ballliA«a  ahiah  taloa«od  ta  the  eoatreatar,   that 
tha  3oar«  of  ainaatiaa  iiiiolloA  tha  larfe  holldlac  to  mtit  their 
eoBditiiao,  aai  thaao  haildlB^*  voio  i^ot  turBad  erar  to  oa  aa^il 
3larch  4,1930. 

¥e  ara  haraby  elaiala^  ieaagaa  as  par  the   iaaloaad  itamlaoA 
stataaeat. 

/aaJtai  Ubd  IrriBO,   BuMfiiutod,  hy  iilllaa  I.    Irrlao,         f 
f4  Kov  Hoataoaary  street. 


Itaaisat  atatOMat  aT  extra  eeat  of  handliac  aatarlals 
eauao4  hy  the  Board  af  r^^daaatiOA  aalBC  ^«  ^ot  for  eahool  F^^^^P^ 
for  MS  workla^  days. 

Isea^tlOB,   total  of  9,400  yarOs,  4,  :00  yards  af         ^-« 

vhlek  coat  15  0  per  yard  oiiltieaal iPw 

iHMrata  fora  laahar,   total  of  S4fi  H.£.f.,  170 
H.B.?.    or   -fhizh   cost  1  4  ?«r  -oot  aAditlonal    .    .l,TQt 


Coaarata  aatarlals,  T,C0O  yasOo  ot  raady  alzoA 
ooaerata  aaad  la  plaaa  of  o«r  oaa  haaskHr 
systaa  aa  plaaaad  by  ua,   aoat  10  4  ?«t  yard 
additional 1,400 

SraotlOB  of  9  tovara  iastaad  of  oar  ovm  ^— ■*'■* 
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XiuT.   ,«2:X^3   •mux,   ,tfS«X,dX  XflM   ,«3«X,XX  x«w     M9X,9S   XHqA  no  a^ao 

.i/oY  03  ^laoXonl  arta  av  ifoi/lw  lo  aolqoo   ^9&^l,(M  yaiigxrA  6as  9891^ 

luo  b9q^q,j'0lbaMd  baa  ay  o^   axio  auoltaa  xi9y  a  ajar  ooitaavp  aoT 

9flXayao.9clibXXx/<f  9iit  lo  aotttai'St  9tioo  »dS  lo  XXa  ^nlru/b  axiol^avaqo 

iioi^alq^oo  9dt  !E^^aXo5  liiaa  tal^  Jbaa  ttaaaqxe  lo  Xeaft  ''•'X?)  a  air 

•  Xooiioa  aili^  lo 

Aaa^aai  J^axl*  tosl  fl/^t  o*   nolens* ;♦«  tkcj  XXeo  wf  #ff8ir  oaXa  aW 

Jaii#    .to*o«^'  '   SUl^aoaT  lo 
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Ittatt  an  oif  it>vo  ^oaziwii   ion  <>>auw  agalirXl«i<2  atiu^'   ^m   .aAoX^iAaoo 

•0291,^  jlOTaU 
Aasljco^jt  JMaoXaal  axf^  ta:{  aa  aasatuiA  salfliaXo  xd»i9d  9Xm  aW 

.#fl«ffla#sfa 
,aolY  'd  ,ba#H-ioqiociiI   -•iliviil  Aiia 

,Jaaiv+..   xi'ii  ..aH  ♦▼ 

'^tB/c  5^1XAiiii/f  lo  taoo   u'xnfxo  d^a^a  A'a^loatX 

86:  .  ;}o/{os  vol  ^ol  0 ;{.^  yitaxr  noi.i  o  Maofl  eili  %d  i^aavao 

.a^AJi^  Iialjr-xow  SdS  lol 
o  &tn^  OOr   a  ^aMnt  00>,«  to  X«^o^     xtoi^araoxST 
0064^'   •    .    ,  iuttOltlbbM  biBX  teq  H  Si  ^aoo  doiiiw 

OT:^  .r:  a^   lo  XoJo*    ^^t»d•fJfl   frrtol  ataiOAoO 
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5?Jh^  }  °°°!  °^   handling  plaaterin.^  i^^.terlals,  .   870 

.iddltional  cost  of  handlinr  relnforolng  st«»l  .  . 
i0t4X  of  840  tons  on  Job,  450  tons  or  . hloh 
coat  'iZ   par  ton  additional 900 

Additional  cost  of  2  r.i«n  at  driveway  to  proteot  *  ' 
school  children  durln*?  school  hours.  75  days 
each  at  J6  par  day .*  .    ^        g^^ 

Orerhead  expenae  for  90  day  delay  onused'bv  '  *  '  * 
occupation  of  lot .     ^      ,  -qq 

Additional  compensation  insurenoe  on  extra  labor  '  'eoo 

Me»ato..;  '°^ 12.490   • 

<5u«lpt  or  your  request  for  as  oplaioa 

jvsrooii ial   zohcals  hoi*  eoatlauattoo 

Junior  hI?^  sr^rjs:is?idX*?o\?s;;jn^?r*^°"  ^^  *^-  ^°^"-^^ 

^^nti^/^^'^*;!  buildings  will  beccie  tho  p^nS?7o?  thJf  "^ 
contractor     who   shall  reaove  saiae  when  notifiod  by  the 
Board  of    :ducation,  after  tho  Board  of   i-iducatlon  has 
reoDved  such  flxturesand  portions  of  snoh  buildings  as 

trm  the  site  and  all   concrete  or  aasonry  wall  whe^e  th.v 
?f  J*!!;  '^^^L'i^^^^*^  ^'^^••»  o^  Where  Serin  ^^y     '^ 

•n   o^»  *J*  ''°^?  appear  that  the  contracting  firm,  relylnc  uoon 

bearlnr  in  mina   tZ^J^n?     .^        ^^'  oraount  of    'aiaepes  determined. 

Respectfully, 

City  Attorney* 


BOAT?D  OF  PUBLir   ORKS. 
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Norember  20,1930, 


SOBJaOT:  Parochial  School*  may  hold 

Continuation  ^iducation  Classes 
on  Saturdays. 


Members: 

as  foil  ^^'   ^^^  ^^   receipt  of  your  request  for  an  opinion 

"Can  parochial  schools  hold  continuation 
classes  on  Saturday  afternoons?" 

OPINION. 

An  examination  of  the  School  Code  of  Oelifomla 
discloses  no  inhihltion  on  the  part  of  parochial  schools 
against  conducting  continuation  education  classes  on 
Saturdays  rather  than  on  any  other  days  during  the  week. 

e  V  ,  «  P  ^®  ^®®^  suggested  that  Section  1.350  of  the 
bchool  Dode  restricts  continuation  education  classes  to  the 
fire  days  of  the  week  exclusive  of  Saturdays  and  Sundays. 
?«!!r^»*f^  examination  of  this  section  simply  discloses  that 
continuation  education  students  must  attend  for  four  sixty 
minute  hours  per  week.   If  a  parochial  school  conducts  its 
Classes  on  Saturday  afternoon  it  will  not  be  in  violation 
of  this  provision  of  the  School  Code. 

Respectfully, 
Chief  Deputy  City  Attorney, 


BOARD  OF  EDUGATIOH. 
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Nov.  22nd,  1930. 


tJXJBJECTi   In  re  iimploysea  of  Jprlng  Valley  Vvater 

Gonpany  whose  servloe  In  that  Company  exceeded 
one  year  prior  to  l.iarch  5rd,  1950,  but  whloh 
servloe  was  not  continuous;  and  also,  in  re 
the  employees  who  were  absent  on  leave  of 
absence  when  the  operative  properties  of  the 
Spring  Valley  v/ater  Goiapany  were  taken  over 
by  the  City. 


D«if  Sire: 

I  am  in  receipt  of  your  letter  reading  aa  follows: 

**At  the  election  held  November  4th,  1920, 
there  was  adopted  the  following  charter  aiaendmont; 

♦oubdivislon  B,  Section  11,  of  Article 
XIII  of  this  Charter  is  hereby  auiended  to  read 
as  follows: 

Subdivision  B,  Persons  eimployed  in  the 
operating  service  of  any  public  utility  heretofore 
or  hereafter  acquired  by  the  City  and  County,  and 
the  c   not  exei)q;>ted  by  this  article  frora  its  provicions, 
*^r:r)r:--       who  have  been  so  employed  in  their  respective 

positions  or  assignioents,  wherever  located,  for 
not  leaa  than  one  year  prior  to  such  acquisition, 
Our  IS  .  shall  continue  in  their  positions  or  employments, 
&Oi  '    and  shall  be  entitled  to  the  benefits  of  this 

article;  and  all  vacancies  thereafter  occurring 
in  such  positions  and  employments  shall  be  filled 
in  accordance  with  the  provisions  of  Artlole  XIII 
of  this  Charter. ♦ 

This  amendiQent  will  doubtlosa  be  approved 
by  the  Leelslature  at  the  regular  session  beginning 
next  January* 

The  opring  Valley  ^*ater  Company,  which  is 
a  public  utility  acquired  by  the  city  :.;arch  3,  1950, 
has  sent  Us  the  names  of  all  persons  employed  by 
them,  and  a  statement  of  the  time  and  character  of 
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their  enployment,  ^" 

In  <Mrd«r  that  there  aay  be  no  doul»t 
oonoemlnc  the  olvil  eerrloe  statue  of  those    >—  >    i 
oaployea,   It   is  desirable  that  we  have  yo\ir  -umbep  of 
opinion  on  the  queatlons  that  folloir.  '^e  olty 

In  order  to  obtain  permanent  tenure      '^tT  of 
under  Art.  XIII  -  willed 

•ad 

1.     Uust  the  employe  have  had  one  year  ::ot 

e^ployaant  ioBwdlately  prior  to  i:aroh  Third? 

2*     ?lu6t  the  ^nployanat  have  been  con- 
tinuous, or  2nay  It  have  been  eumalatlye  by 
several  periods  of  empltfymsBt?  of 

3«     litaist  the  en^loye  have  been  actually  ^ 

working  on  Llaroh  Third,  or  oould  he  have  been 
on  a  bonaflde  leave  for  alolcness  or  other 
reasons? " 


OPpllOH> 

The  amendment  to  section  11  of  article  Xlll  of 
the  charter,  approved  by  the  people  on  Uovember  4th,  will  not 
beeome  efieotlve  until  It  Is  ratified  by  the  Legislature, 
and  basing  the  anticipated  date  of  Its  ratification  by  the 
Jtate  Legislature  on  the  action  of  that  body  in  slrullar  matters 
during  Its  previous  sessions,  I  presume  It  will  be  ratified 
some  time  between  the  5th  and  the  15th  of  January,  1931. 

There  is  nothing  In  the  anendnent  which  demands  that 
the  service  of  any  einployee  In  the  operating  departtaent  must  be 
continuous,  and  1  aiL  therefore  of  the  opinion  that  the  provisions 
in  crdlnanoe  l.o*  6691,  calling  for  a  continuous  employment  of 
one  year  prior  to  the  taking  over  of  the  properties,  is  in 
conflict  with  the  charter,  and  therefore  not  effective,  for  it 
Is  a  rule  of  law  that  even  where  the  legislative  body  of  a 
municipality  is  c'lven  authotlty  by  the  charter  to  pass  an 
ordinance  upon  a  certain  subject,  that  that  ordinance  oust  be 
in  oonfonaity  and  not  in  conflict  with  the  other  provisions  of 
the  charter* 
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You  are  therefore  advised  that  any  eraployee  In  the 
operatinc  department  of  the  -jprlng  Valley  .ater  Corapany  who  was 
actually  enrployed  on  the  3rd  day  of  i  arch,  1930,  and  v7ho  prior 
thereto  had  been  employed  for  one  year,  whether  that  employment 
was  oontlnuous  or  not,  is  entitled  to  be  retained  in  his 
position*  Of  covjTse,  there  is  a  limit  to  this  rule.  A  person 
who  had  not  rendered  any  service  to  the  Company  for  a  number  of 
years  and  happened  to  be  employed  upon  the  day  on  which  the  city 
took  over  the  properties,  night  not  be  said  to  have  been 
employed  for  one  year  prior  to  the  date  of  the  taking  over  of 
the  properties,  and  the  ruling  herein  c.t^Qn   should  be  applied 
to  those  who  have  worked  from  time  to  time  for  the  Coii^any,  and 
in  al^.  probability  would  have  continued  to  work  had  the  city  not 
taken  over  the  properties* 

In  recard  to  vuestion  3,  you  arc  advised  that  a 
person  absent  on  leave  of  absence  granted  by  the  Company  for 
sickness  or  any  other  reason  is  presumed  to  be  in  the  employ  of 
the  Company,  and  if  that  person  has  had  the  recLuislte  year's 
service  ho  should  be  returned  to  his  position  provided  he  nekes 
application  for  it  with  due  diligence  after  the  disability  which 
prevented  him  from  being  actually  working  on  the  date  the  city 
took  over  the  properties,  was  removed. 


Very  truly  yours, 


cmr  ATTORiiSy. 


To  the  Civil  i-ervice  Commission. 
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NOT.    24th,   1930. 


STJBjraOT:      In  r«  !v:;ember  of  ?lre  Departiaent 

Retaining;  ionsion  lUghts  on  talcing 
Position  of  Fire  T^^arshal. 


Doar  oira: 


I  an  In  receipt  of  your  oonBBunlcation  to  which 
you  attach  a  proposed  resolution,  the  adoption  of  i^loh  would 
permit  one  appointed  to  the  position  of  Fire  ;:arshal  to  retain 
his  rights  and  anticipated  benefits  of  the  Flrea»a*8  Relief 
Fund,  proTided  that  he  was  out  it led  to  those  rights  at  the  tiae 
he  was  appointed  to  the  position  of  Fire  i:arshal.  You  tsk  if 
it  will  be  legal  to  adopt  such  a  resolution,  and  the  effect 
ttwreof  when  so  adopted  in  regard  to  pension. rl^iits  and  aerrioe. 


Opinion. 

Chaptsr  V  of  Article  IX  of  the  Charter  provides  for 
the  appointment  of  a  ?lre  liarshal  and  prescribes  his  duties. 
True,  his  compensation  is  not  paid  by  the  city  and  his  appolnt- 
ocnt  ssist  be  laade  upon  the  reoon&idndation  of  the  board  of 
Directors  of  the  Lnderwritors'  Fire  Patrol  of  ^an  Francisco.  lie 
Is,  however,  subject  to  the  orders  of  the  Coomlsslon,  and  has 
certain  well  defined  duties  relative  to  the  protection  of  both 
lives  and  property  from  fire  hazard.  He  may  or  oay  not  be  a 
nember  of  the  department  at  the  time  of  his  ap->ointment.  as  to 
the  ricbts  of  one  appointed  :^'ire  arsbal  who  at  the  tiiae  of  his 
appointxaent  is  not  a  loeEiber  of  the  department,  we  are  not  at  this 
time  concerned,  and  will  deal  r/ith  the  subject  only  in  so  far  as 
it  Bay  affect  one  who  at  the  tine  of  his  appointment  was  a 
membar  of  the  department,  particularly  as  to  pension  and  service 
rights. 

A  BMober  of  the  department  who  is  appointed  to  the 
position  of  Fire  i:arshal  does  not  cease  to  bo  a  member  of  the 
dex>artment ;  he  is  merely  occupying  a  pos  ition  in  the  department 
different  from  the  one  which  he  has  been  occupying,  for  as  I 
have  said,  the  position  is  one  recognized  and  provided  for  in 
the  charter, and  one  in  which  the  occupant  perfoius  certain  veil 
defined  duties  relative  to  the  department  and  for  the  purposes 
for  which  it  exists,   /unong  these  duties  he  is  charged  with  the 
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duty  of  attending  all  Tires  and  taking  cliarce  and  protecting  all 
property  which  may  be  imperiled  by  the  fire.   -©c.  2,  Chap.  V, 
Art.  'IX,   Charter.   In  the  perforraence  of  this  duty  he  is  as  liable 
to  accident  as  one  charcsd  with  the  duty  of  eztin{;ui8hing  the  fire. 

Chapter  VII,  Artlole  IX  of  the  charter  provides  for 

the  Firemen's  Relief  i'\ind,  and  gives  to  every  officer  and  member  of 
the  Fire  Departinent,  as  well  as  to  his  dependents,  the  right  to  a 
pension  under  certain  conditions.  As  I  have  already  stated,  one 
appointed  Fire  i.arshal,  who  at  the  time  of  his  appointment  was  a 
member  of  the  department,  does  not  cease  to  be  a  laember  of  the 
department.  Jee.  7  of  the  chapter  gi^os  to  the  Fire  pension  Fund 
Coimissionera  the  right  to  make  rules  to  carry  out  t}ie  provisions 
of  the  chapter.   ieo.  8,  Ghap.  I  of  the  same  iVrticle  gives  to  the 
Board  of  Fire  Comriisaioners  the  right  to  make  auoh  rules  and  recula- 
tions  as  may  be  necessary  to  secure  discipline  and  efficiency  in 
the  dopartment. 

Therefore,  it  may  be  aaid  tliat  the  Fire  Pension  Fund 
Commissioners  have  the  right  to  make  all  reasonable  rules  as  to 
pensions,  and  the  same  persons,  as  a  Doard  of  Fire  CoDimis  si  oners, 
have  the  right  to  make  rules  covering  the  dieclplina  and  effioienoy 
of  the  department.  While  the  Fire  Marshal  is  a  member  of  the 
department,  the  amount  of  his  compensation  is  not  regulated  by  the 
charter  nor  by  tho  Fire  Conmiasionera,  and  as  the  amount  of  a 
pension  is  dependent  upon  the  amount  of  salary,  the  pension  should 
not  be  permitted  to  be  dependent  upon  the  whim  of  those  who  fix  the 
salary.   Therefore,  I  believe  that  should  you  adopt  the  resolution 
which  you  have  forwarded  to  n»,  it  should  provide  that  the  amount 
of  the  pension  will  be  dependent  upon  the  rank  which  the  liarshal 
held  in  the  department  at  the  tima  he  assumed  bis  new  duties. 

In  view  of  the  foregoing,  you  are  advised  that  with 
the  suggested  amendment  to  the  resolution,  you  may  adopt  It,  and 
when  it  ia  adopted  by  both  the  Fire  Conjmission  and  the  Fire  Pmsion 
Fund  Conaoissloners,  it  will  acoomtpllah  the  desjred  purpose. 

The  resolution  is  herewith  returned. 
Very  truly  yours, 


CITY  ATTORiflSY. 
To  the  Fire  Commission. 
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sUBJiiCai!  In  Re  Oourt  Reporter  In  Iv'.imiolpel  Courts. 
Oentlenent 

I  am  in  receipt  of  your  letter  reading  as  follows: 

"k'esars,  Howard  Vernon,  '.Veifcer  S.  Trefts  and 
Daniel  7.  Drew  were  aa^loyod  as  Civil  jerrice  Jourt 
stonot;r&phers  in  the  .  olioe  Oourt  on  July  1,  1930,  when 
the  i  olioe  Court  was  nade  a  part  of  the  new  l.Tunici  oal 
Court • 

",^111  you  kindly  advise  us  at  your  earliest 
convenience  as  to  what  effect  the  merging  of  the  old 
lolioe  Court  into  the  new  l.;unioipal  Court  had  on  the 
Civil  ciervioe  status  of  the  above  named  Civil  service 
i olioe  Court  stenographers." 

OPINION 

section  13  of  the  Act  of  the  Legislature,   api)roved  nay  23, 
1985,    and  as  aiaoided  in  1927   (Deering's  Consolidated  Supplesient  to 
aenoral  Laws  -  1925-1927,    page  1613),    provides  that  the  clerk,   his 
deputies  and  other  attaches  of  the  oourt  suparsdded  by  the  r.Tunioinal 
courts  shall  become  the  clerk,   deputies  and  attaches  of   tlie  municipal 
courti    and   shall  be  deemed  appointed,   upon  the  organization  of  the 
court,    to  the  positions  t^ich  they  oocuplei  in  the  superseded  court, 
and  shall  be  removed  only  for  cause,   etc. 

Section  14  of  the  same  Act  reads  as  follows: 

'♦Assignment  to  offices  and  positlone.     Upon  the 
consolidation  of   two  or  more  inferior  courts  into  a  mxmlo- 
Ipal  oourt  as  herein  provided,    if   it  shall  ap^-ear  that  two 
or  more  clerks,    officers,   deputies,    or  attaches,   are  by 
virtue  of  the  office  held   in  any  suj^rseded  oourt,   equally 
entitled  to  any  one  office  in  the  luunicipal  oourt  the 
judges  shall  by  a  raajority  vote  deterziilne  wliloh  person 
shall  be  entitled  to  the  office  wherein  the  conflict  ex- 
ists.    Upon  the  organization  of  the  oovirt  as  herein  :ro- 
vlded,    tlie  clorks,   deputies  and  attaches  i^f  the  super ~ 
seded  court  or   oourt s  shall  be  assifgied   to  pocitions'ln 
the  nunioipal  court  sJLiilar  in  duties  and   00:^  ensation 
to  tiie    .joaitions  heli   in  any  such  superseded  courtT 
"Syery  person  v<ho  suoceeus  to  any  office  or  position  in 
the  3nunici:al  oourt  by  virtue  of  r!'ny  of   the     rovision's 
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of  this  act  s^iall  continue   In  offloo  and  be  entitled  to 
all  of   the  benefits  and   ,)rlvllet~es,    not  Inconsistent  here- 
with,   which  attaohed  to  eny  siioh     .eroon  by  virtue  of  hla  ' 
of^floe  or  roBltlon  in  any  superseded  Inferior  court «" 

If  Messrs.  Vernon,   Trefts  and  Drew  were  Civil  service  court 
8teno£;rapher8  acting  as  such  In  t>ie  lolloe  Courts  of  the  Jit/  and   c;o^mty 
at  the  tine  that  these  courts  were  superseded  by  the  }-:unlclijal  Court, 
it   Is  the  rloht  and  privlles©  of  these  persons  to  occupy  tlie  sarae 
positions  in  those  dei»rtinents  of  the     Ixinici  al   Courts  that  have  con- 
tinued to  handle  the  natters  theretofore  liandled  by  the  .ollee  Courts, 
and  that  they  cannot  without  their  consent  be  oompclled  to  accept 
asslgninents  in  other  departments  of  the  courts.     I  reach  this   conclus- 
ion for  the  reason  that  we  n  ist  take  notice  that  a  steno^rafher  in  a 
department  of  the  court  handlinc  orinilnal  matter*  has  more   opportunity 
for  service  and  henoe  more  corapensation  than  in  the  courts  handling 
eivll  inatters,    and,    therefore,    to  carry  out  the  letter  as  well  as  the 
BpiMt  of  the  section  above  quoted  and  permit  the  stenor^raphers  to 
enjoy  "all  the  privileges  and  benefits  which  attached  to  the  person 
by  virtue  of  his  office  or  position  in  any  superseded  inferior  court", 
he  should  be  allowed  to  retain  the  actual  position  which  he  occupied 
in  the  other  court. 

There  is  further  language  in  the  section  quoted  which  strength- 
ens this  view.     It  is  as  follows:      "Upon  the  organization  of  the  co\a*ts 
as  herein  provided,    the  clerks,    deputies  and  attaches  of  the   suersed- 
ed  court  or  courts  shall  be  assigned  to  positions  in  the  inunloipal 
court  similar  in  duties  and  ooiu..ensation  to   the  positions  held  In  any 
superseded  court." 

You  are,    therefore,   advised  that  Messrs.   Vernon,    Trefts  and 
Drew  are  entitled  to  continue   to  act  as  stenographers  or  reporters 
In  those  departments  of  the  Luniolpal  Courts  handling  criiiinal  matters, 
and  that  they  are  entitled  to   the  benefits  of  their  civil  service 
standing  to  the   sane   extent  as  they  were  while  acting  in  the   super- 
seded courts,    and  are  also  entitled  to   tho  benefit  of  retaining  their 
meiabershlp  in  the  3an  ITrancisco   City  HHnployeos  'letirement  iysten,    if 
thoy  were  laerabers  thoreof  at  the  tiine   tho  I.unicipal  Courts  superseded 
the   lolloe     Courts. 

Sincerely, 
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NOV.  28th,  1930. 


JUBJiJCTj   Transfer  by  Board  of  ouperviaore  of 

Unused  Johool  Lot  to  Public  Library  Trustees. 


ilrs: 

You  hare  asked  as  to  whether  or  not  the  Board  of 
Supervisors  has  the  power  to  order  a  lot  or  portion  of  a  lot  in 

the  Biohmond  District  transferred  from  the  achool  Dejjartment  to 
the  Board  of  Library  Trustees  for  the  purpose  of  having  the 
latter  body  erect  thereon  a  branch  library. 

I  xinderstand  that  the  lot  in  question  is  one  of 
those  that  was  set  apart  in  the  settlement  of  outside  lands  for 
school  purposes.  Further,  that  it  is  not  needed  and  is  not 
suitable  for  the  erection  thereon  of  a  school  building  by  the 
Board  of  liduoation,  end  furthermore,  that  the  Board  of  iuducation 
has  offered  to  transfer  the  saxie  to  the  Library  Trustees  if  the 
latter  body  will  pay  a  monetary  consideration  for  the  transfer, 
and  that  tlie  latter  body  has  declined  to  accept  the  transfer 
under  this  condition. 


OP  P;  ION. 

The  lot  in  question  was  not  acquired  by  the  city  by 
purchase,  but  was  one  of  those  set  apart  under  the   ordinance 
authorizing  the   settlement  of  the  outside  lands  in  the  City  and 
Countyo|P  San  Francisco,   the  provisions  of  the  ordinance  permitting 
the  Commissioners   to  set  apart  lands  for  streets,  parks,  oeioetories 
and  other  public  purposes* 

oub-section  31,  Jection  1,  Chapter  II,  Article   II  of 
the  Charter,   in  definixig  the  powers  of  the  M>iard  of  ^supervisors, 
gives  to  that  body  the  ricbt  to  transfer  from  one  department  of  the 
city  and  county  covernment  vacant  and  unused  lots  of  land  to 
another  department.       There   is  nothing  in  the  cLarter  provision 
which  makes  the  transfer  dependent  on  any  consideration  passing 
ftroai  the  departiocnt  to  whom  the  lend  is  transferred. 

There  is  an  additional  provision  of  the  charter,  to- 
wit,  Jection  7  of  Chapter  VII,  ;j:ticle  VII,  which  d«^3  specifically 
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With  the  traa«fer  or  re&l  property  to  the  Library  Department. 
The  section  roadgr  as  follows: 

"The  Jupervlsors  sl^all  have  power  to 
appropriate  and  authorize  the  use,   either  in 
whole  or   In  part,   of  any  real  estate  helonglag 
to  the  City  and  County,   for   the  purpose  of 
erecting  and  loalntalnlng  a  building  or  buildings 
thereon  to  be  used  for  the   Library  and  Reading 
Rooms,   or  branches  thereof,  and  nay  appropriate 
the  whole  or  any  portion  of  any  publlo  build lag 
belonging  to  the  City  and  County  for  such  uaa*** 


In  view  of  the   two  oharter  provisiona  isentloiied,  and 
in  Tiev  of  the  further  faot  that  the  particular  lot   In  (Question  was 
set  a]>art  by  the  Board  of  aupervleore  under  ordluanee  800,  for  a 
public  purpose,   it  appears   to  fiM»  that  the  Board  can  now  transfer  it 
for  any  other  public  purpose,  especially  in  view  of  the  fact  that 
it  Is  not  suitable  to  be  used  for  the  erection  and  construction 
thereon  of  a  sohool  building* 

If  your  Department  desires  to  acquire  the   lot   in 
question,  you  should  nake  application  to  the  Board  of  jupervisors 
that   it  be  transferred  for  such  purpose,  and  the  Board  can  thereupon 
give  oonslderation  to  the  faet  as  to  whether  or  not  it  is  vacant, 
and  elao  if  it   is  neoesMiry  for  the  use  of  the  3ohool  Departcxent, 
and   if  it  finds  that  it   is  not,    it  laay  by  proper  resolution  transfer 
the  lot  in  question  to  the  Library  Trustees  for  the  erection  thereon 
of  a  Branch  Public  Library. 


Very  trvCLy  yours. 


CXTY  ATTOBl^T. 
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Board  of  Library  True tees. 
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NOT«-nb«r   29,1930. 


SUBJSCT:   Costs  for  Psstoring  the  Land  of  Sohool 

Dspartmant  due   to  KxcaTatlon  on  Coltenalnus 
Property  to  be   Borne  by  said  Uepartraant, 
irhsr«  stiruottLrss  ^vt^  superiaposad  upon 
School  Property. 


Oantloaan: 

ua  have  before  us  your  request  for  our  opinion  as   to   tha 
raspactlTe  rights  and  liabllltlas  of   the   boerd  of     ducntlon,   with 
property  frontlnp  on  the  southerly  line  of     eshinftton   3traat,  between 
Franklin  end  Cough     treats,  and  one  partnership  of  Fa^yay  &  Herriaan, 
owning?  property  frontlnr  on  th-^  northerly  line  of  Clay     treat,  betwaan 
tha  aforeaaid  two  boundary  streets,  where  the  eoutherly  boundary  line 
of  tha  property  owned  by  tha  Botird  of     duoetlon  forms   the  northerly 
line  of  the  property  owned  by  the  said  rartnejrahlp,  as   to   the   question 
of  lateral  and  subjacent  support  of   lend. 

The  rioeird  of   r'duoation  was  thes  first   cotenalnoua  owner   to 
disturb  the  natural  lay  of   the  lend,  by  virtue  of  grading  on  the 
southerly  aitrosilty  of  its  property  to  a  depth  of  a  few  feet,   in     rder 
to  aaka  a  level   for  the  placenent  of  a  school-yard.      It  -let   its  lap;al 
obligation  of  lateral  and  subjacent   support  of   the  adjacent  land  by 
erecting  a  retaining;  wall   to  keap  in  its  natural  condition  the   soil 
of   tho  property  o>i;ned  by  tha   partnership.     A   surface  or  facing  of 
about  5^  inches  of  concrete  and  asphalt  was  placed  upon  the   soil 
forming  the  school-yard,   by   the  school  authorities. 

Sueh  a  conditiom  prarallad  ^han  a  notice  pursuant  to  tha 
provisions  of  Joction  8SE,   Civil    "icde  of   th3     tate  of  California, 
was  trp-nsaitted   to   tha   '.oard  of     ducation  by  the   said   oertnership, 
indicating   that   the  latter  was  about   to  niake  excavation  upon   its 
property  for  the  purposes  of   constmiction,   ond   that  the  School 
Department   take  any    precautions  it  deemed  necessary  to  protect  its 
property. 

Upon  receipt  of  the  aforesaid  notice,   the  Fonrd  of  Sduoation 
did  nothing  to   sustain  the  retaining  wall  or  to  naintain  tne  surfrco 
of  the  school  yard. 

OPINION. 

The  law  in  this   tote  is  wall  settled  to  the  effect,  that  the 
lateral  and  subjacent  support  of  Ifind,  is  only  enforceable  epr.lnst 
a  ooteniinous  owner  when  the  land  to  be  maintained  is  in  its  natural 
state,  nnd  not  whan  any  supers true tura  is  placed  upon  it. 

According  to  tha  facta  before  u»,  the  Hoard  of  ducation  had 
superimposed  upon  its  land  a  sch'^ol-yard  surfacing,  and  imbedded  in 
its  soil  a  retaininp:  wall,  which  were,  no  3oubt,  a  condition  effecting 


^  .'"'     T&il  VTPtt 


,imtmltu§0 


rvLbnro 

to    MIS' 


I  q»«al  tit  XIjw  i%a  <i  ^altOM* 


\    'J  M  :*       lf*t  :         *-K>  A  ^ 


'  sol bml 


-<•  -"sn  or 


.  rfj     tja»^JOo1*r      .  —        nTt*up     rif..     ni     **.^         ;?f 


m. 


,  _.  ^oa  •  haat  mil  aoqi^  hmaotmlrprifr 

o  ■  ,«  *  aoidv  (XXot  %almtBt9%  m  X^o« 


-2- 

a  change  of  the  natural  oonstltuanoy  of  the  land.   Such  being  tha 
oasa,  it  waa  inoui&bent  upon  the  school  «pHrtraent  to  tr:ke  tha 
naoaaaary  atapa  to  support  tha  artlfloial  stiresa  cauaad  by  tha 
aforaaaid  atruoturaa,  and  any  raaulta  flowing  from  ineotlon  upon 
Ita  part  muat  ba  suf farad  by  It. 

You  are  therofora  advised,  that  the  conaaquantial 
alipplng  of  the  land  of  the  aohool  property  attendant  upon  the  pairing 
away  of  the  wall,  at  the  point  of  excavation  on  the  partnership's 
property,  is  a  condition  creating  no  liability  upon  tha  latter 
antlty,  and  any  ooata  necessarily  expended  to  restore  the  property 
of  tha  aohool  department  must  be  boma  aolaly  by  it. 


Respectfully, 


City  Attomv, 


irmr.  A  *• 


BOARD   OF    SDUCATION, 
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SUBJECT:  Taxation  of  Real  Property  Leases  to 
iiaoromanto  -  Powell  Company. 


Gent 1 amen: 

Your  request  for  an  opinion  eonoeming  the  effect  of  a 
prlrate  oontract  between  lessor  and  lessee  as  to  payment  of  texos 
on  •xempt  property  used  for  operatire  purposes  by  the  ;:aoramento- 
i^oweil  Co..  a  public  utility  and  aupplementinp-  our  opinion  of 
September  S2,1930,  is  at  hand.  -^  v 

ovmim. 

.,  ..   ^'^  °^^  prerious  opinion  we  held  on  the  authority  of  the 

Morgan  Adams  case  that  money  paid  as  taxes  by  the  lessor  of  real 
property  leased  to  the  Paoiflo  Telephone  &  Telegraph  Company  for 
oparatire  purposes, must  be  refunded. 

«««*«<«-^  4   "^u   ^^®"*^o^  aow  presented  Is  whether  or  not  the  proTisions 
contained  In  the  lease  to  said  property  providing  for  an  apportionment 
of  any  taxes  paid  by  the  lessors  is  a  wairer  oflny  exem-tion  to  which 
the  lessors  would  otherwise  be  entitled.  wnion 

>„.+  i-y,     o„  ^^   *5®  ^'°'e®'*  Adams  case  the  lessee  agreed  to  bear  all  taxes 
but  the  supreme  Court, as  it  made  no  mention  of  that  point,  did  not 
consider  that  faot  to  be  of  any  importance.  * 

Ponni:^  1  «n  J"  ^^o,  o*?^  Of  Nehalen  Timber  &  Logging  Co.  vs.  Columbia 
Sn«?^^«^®^^^°:  ?i^  ^°"'^  *^^  '^°^^*  ^«1*  *h^*  "^«  °«^ty  as  a  taxing 
In  ?L  ?L"2  ?'"^''J?^v°''  co^o^rn"  with  a  stipulation  such  as  is  oontoined 
m  the  lease  in  whloh  we  are  here  interested, 

xr,  i-v,  1    Furthermore  the  failure  to  make  a  return  of  said  pronerty 
ll   !?  i®ff!?  ^?  accordance  with  the  proTislons  of  section  S66t  C 
?  *;rf  ^oii^ioal  *^ode  cannot  in  my  opinion  affect  the  merit  of  this 
petition  for  a  refund. 

h^^^i^  iV^f  therefore  my  opinion  that  the  fact  that  the  parties 

t?f«i2  ?^^!!*^  between  thamselres  as  expressed  by  thj  provisions  con- 
xuined  In  the  lease. 

is  of  no  importance  or  concern  to  this  municipality. 
In  consequence  thereof  it  is  my  opinion  that  the  money  paid  for  taxes 
in  this  instance  loust  be  refunded. 

Respectfully, 

City  Attorney. 

BO-VRD  OF  SOPSRVISOP.S, 
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I  oeoeraber  10,    1930. 

BJSCTt     Assessioiexit  of  lluildlng  owned  by  a  Oburoh  but  used  for  Garage* 

ler  Sir: 

"The  question  involved  in  that  letter  is  this: 
•Ib  it  .possible,   under  the  provlaione  of  Jeotion  1-1/2,  Art- 
i         icle  XIII,   of  the  Constitution  of  the  Jtate  of  ^altfcmia, 
and  Jeotlon  3611  of  the  lolitioal  C!ode  of   the  -.tate  of 
Gallfoniia,    to  grant  exeraptlon  from  assessment  end  tax- 
ation of  a  building  used  as  a  garage    (for  storing  the 
pastor's  official  automobile  and   the  school  coach  bus 
whJoh  is  used  for  transporting  the  school  children),   as 
well  as  the  lar«d  upon  whioh  said  building  stands?** 

OvIX^IOH 

section  1-1/2  of  Article  XIII  of  the  Constitution  of  the 
Itate  of  California  provides  as  follows: 

'*All  buildings,  and  so  isuoh  of  the  real  proper- 
ty on  liftiich  they  are  situated  as  oay  be  required  for  the 
convenient  use  and  occupation  of  said  buildings,   when  the 
sane  are  used  solely  and  exclusively  for  religious  worship 
shall  be  free  from  taxation;   provided,    that  no  building 
so  used  which  nay  be  rented  for  religious  purixjses  and 
rent  reoaived  by  the  owner  therefor,    shall  be  exempt  from 
taxation.      (New  section  adopted  IToveciber  6,    1900)." 

From  an  examination  of  the  foregoing  constitutional  :>rovision 
t  appears  that  the  exemption  mentioned  therein  is  Intended  tc  cover 
nly  the  real   oroperty  usod  solely  and  exclusively  for  religious  wor- 
hip.     A- garaf^e  for  the  hovising  of  automobiles,   even  though  owned  by 
ohureh,    is  not  a  building  usei  solely  and  e.sOluaively  for  reiislous 
orship. 

seat 

Illinois  T.  l*\ildoon,  137  N.  ii.  (111.)  863; 

First  li.  K.  Chxiroh  v.  Uhieago,  26  111.  482; 

Calvary  Baptist  Jhurch  v.  .Milllken,  147  J.  'T,  (Ky.)  12. 

'•:::xemptlons  from  taxation  must  be  strictly 
construed."   24  Jal.  Juris.  89. 

In  view  of  the  foregoing,  I  am  of  the  opinion  that  the  real 
roperty  of  the  church  mentioned  in  your  request  is  not  exeapt  from 
ssessraent  and  taxation. 

Respectfully  yours, 

[«^0»  n^rr^    .n^^wH- 


s.^  >^ 


.0C8X    ,> 

1 


^1  «i^ 


mdi  to  aoii un tif^noy,  tsus  10  Ii;  -     --  .  .»i 

2  awe.-  X)  1©  •#/ 


j^ii  \L^  .  ...tlLiJJ  a  i^M  • 


i#q.io© 


,«Xtfo\;  \Ilvl^»«(;a0fl 


December  11,1930, 


SUBJiCCT:   Return  of  Forfeited  Bail  under 

oectlon  1306     enal   Code,  Amended 
August  14,1929. 


Oentiemen: 

that  the  F?:fin^?oi^l^?i:  o?'the'  'ard'^f'?''"'°^"^^'«^°  ^^^  «*«*« 

an  "Affldarlt  and  Crder  fJr  return ^S?L?i    Supervisors  is  in   receipt   of 

to  ?/illlam  Lyons     -af ter  dLn«ty«J  ^f^^ail   "     m  the   sum  of  $503.85 

b7  a  Judge  0?°?;^   4e?LJ1ourl^and   tha'?*"cf  «f ".  °^^"^  ''^'^  ^^^^^^ 

refund  Is  authorized  under  Section  l^^J^^  \j^^^  ^^  "^^^   *^^^  ^oti 

t»  follows:  inaction  1306  of   the  Penal   Code".,   will   state 

OPINION, 
forth  the''?:iiowJ^^fac?sr"^''''^'"^  *^"  °^^"  ^°^  ^«*^  o^  Bail,    set. 

m  October'^a^Lllf  ?Sat"?herea??eT  Tl^X'"''^^  \^  '^^  ^^  °^  ^^^O.OO 
lafendant  lefi   the    jurisdiction  o?lh I  r^*Z   on  November  20,1929,    said 
.929,    said  bail  was  forf  ited        ly.^.     ^°*f*  "^^  ^^^*  °^  :iove^aber  26. 
A  aid  returned  ?^  CoSrt:     ?^;  rSo?l^o?*t^    3^"  defendant  was  apprihend- 
He  defendant  was  on  Jun;  20  19?0     «^nt«L^%^''^®''^°^  ^°^^*  ^^°^  t^^t 
an  for  a  violation  o^the  liate'Pofson^w.  '  """"^  ^"^'  '°  '^^  ^°^*y 

.ended  Au^Sst  U,i92l,°provider'  '''"  °'   '^^  ^^'^^^  °^  Californte 

the   principal  Snt  of   such    iud^enf"  i!"  ^^f  ^^^d   to   b^il, 
resulting  from  thf»  nn^;n<+     o*"  *     ^*»   ^®^^  ^^^   charges 

as  are  all  other  r,«v-,»«+-   +        "e  repaia     m  the   same  nanner 
surety  file  wi?J  his  anni  J« ^^^^'^''^^y'   provided,    that  the 
Of  this  se^tron^  an  a??[dJ:?t  ^Lr^hr"^'  ^'"^  ^^^  provisions 
was  not  with  his  conniv-nol         ,^^h    ^°  absence  of   the  defenda  nt 
proper  charge  "aln^I^oh  in,, t^  ^^^^"^   ^^  hereby  made  a 
or  any   cityf  cl^y^^^d'   coSty^or   ^Snty^^^""'   '^  ^'^   ^^^^-^ 

one  yea?:^?o''L°\°fcr:ev:rL'nt2^   'aJter^^L'^I  ?°-*/^-  that  within 
judgment  of  forfeiture  nf-  >,=  <?+?   »^    £  ®'  the   entry  of  a   sumraary 

basn  compiled  with.  inlorraation,    .he  abovs  statute  haying 
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Therefore,  you  are  advised  that  the  ball  in  the  sum  of 
IVOOfOO  be  returned  to  the  bailor  less  oharpies  of  $25.80 
expended  by  the  oherlff  of  the  City  and  :^ounty  of  :on  Fnmcisco, 
for  the  return  of  the  defendant,   Belnp  a  statutory  provision 
and  the  Auditor  a  rainlsterial  officer,  demands  for  the  return  of 
bail  in  such  roatters  as  heretofore,  must  be  mads  directly  to  and 
receive  the  a^^proveil  of  the  Auditor,  the  hoard  of  Supervisors 
having  no  Jurisdiction  over  such  inattera. 

'respectfully, 
City  Attorney. 
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D«««Bb«r  11,  1930. 

3UBJ£CTt  Claim  of  Sheriff  for  Compensation 
for  Delivery  of  Prisoners,  etc. 

Gentleiaen: 

Yotir  reoent  reqaeet  for  an  opinion  was  reeeived,  as  follows; 

Is  the  sheriff  of  the  City  and  County  of  6an  Franoisoo  en- 
titled to  oompensation  for  the  delivery  of  risoners  to  state  prisons 
and  insane  persona  to  state  hospitals  for  the  insane? 

If  so, does  it  :sake  any  difTerenoe  that  the  claims  now  in 
the  hands  cf  the  It'inance  coinmittee  were  incurred  in  the  fiscal  year 
19S9<-I9S0  and  that  they  would  have  to  he  paid  from  the  funds  of  the 
fiscal  year  19o0-1931? 

OPIMIOH 

:^eotlon  1,  Chapter  VI,  Article  V,  of  the  san  Francisco 
Charter,   provides  for  the  salary  of  the  sheriff,   aiid  further  pro- 
vides that  said  salary  shall  be  exclusive  of  the  comr^ensation  re- 
ceived hy  him  from  the  state  for  the  delivery  of  prisoners  to  the 
state  prisons  and  Insane  persons  to  XhB  state  hoBr)itals  for  the 
insane. 

This  Charter  provision  gives  the  sheriff  a  right  to  ooa- 
pens&tion  received  from  the  state. 

In  view  of  the  fact  that  this  obligation  on  the  part  of 
the  City  and  County  of  3an  Francisco  is   involuntary,   it  riakes  no 
difference  whether  the  money  is  Tiaid  from  the  1929-1930  or  the 
1950-1931  funds. 

see: 

18  CAL  ;jrRi3.  8Ga; 

LS'/riS  V.   ?;IDBER,  99  Cal.  41E; 

BURR  V.  B0;JU)  CF  JI?ERVI30RS,   30  Jal.  App.   755. 

It  is,  "ttierefore,  my  opinion  that  the  claims  sent  to  this 
office,  accoznpanied  with  your  recuest,  shovld  be  paid. 

Respectfully  yours, 

FINANCE  COti:iTTEB  

Board  of  Supervisors.  CITY  aTTORI^T 
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December  16,1930. 


SUBJECT:  Application  of  Seo.li  Art .XIII  of  the 
Constitution  to  a  Building  occupied 
Szclusiyely  as  a  Sunday  School. 

Dear  Sir: 

Replying  to  your  Inquiry  of  December  11th,  whether 
buildings  used  exclusively  for  Sunday  School  purposes,  are        ,^-84* 
exempt  from  taxation  under  the  provisions  of  Section  1^  of  • 
Article  XIII  of  the  Constitution  of  the  state  of  Calif ornia, 
and  Section  3611  of  the  Political  Code,  please  be  advised  that 
the  procedure, set  forth  in  your  letter,  as  heretofore  followed 
by  your  Department,  is  correct. 

The  provisions  of  the  Constitution  and  of  the  Political 
Code  limit  the  exemption  from  taxation  by  the  seme  lanfuege,  and 
state  that  the  land  and  building  shall  be  exempt  "when  the  same  are 
used  solely  and  exclusively  for  religious  worship." 

While  we  find  many  oases  that  hold  that  a  place  of  religious 
worship  does  not  lose  its  privilege  of  exemption  because  a  part  is 
used  incidentally  for  religious  purposes,  we  can  find  no  authority 
for  holding  that  a  building,  used  primarily  for  a  religious  purpose, 
such  as  a  Svinday  School,  or  a  place  of  religious  training  or  religious 
education,  can  be  classified  as  a  place  of  religious  worship. 

In  re  WAI^KER,  66  N.B.  at  p. 164. 

The  language  used  by  the  Legislature  when  granting  the 
privilege  of  exemption  frcai  taxation  to  places  of  religious  worship, 
is  far  more  curtailed  and  clrouiasoribed  than  the  language  found  In 
the  statutes  of  other  states  where  the  expressions  "religious  use" 
or  "religious  purpose"  are  used.  Therefore,  we  are  bound  to  conclude 
that  the  Legislature  had  a  definite  purpose  in  the  use  of  the  more 
limited  term;  that  it  did  not  intend  to  extend  the  privilege  of  the 
exemption  to  places  used  for  religious  activities,  religious  training, 
religious  education,  or  other  matters  pertaining  to  religion,  but  not 
used,  primarily,  for  places  of  religious  worship. 

The  foregoing  construction  is  in  conformity  with  the 
well  established  legal  principal  that  tax  exempting  statutes  must  be  ^ 
strictly  construed  in  favor  of  the  State. 

This  principal  is  w»ll  stated  in 

C00L2T  on  TAXATION  (4th  Ed)  Vol. 2  See. 672, 
as  follows: 
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"Exemptions  ar«  nerer  presumed,  tho  burden  Is  on 
e  claimant  to  ostnbllsh  clearly  his  right  to  exemption, 
and  an  allQged  /rrant  of  exemption  will  be  strictly 
construed  and  cannot  be  made  out  by  .   Inference  or 
Implication  but  must  be  beyond  z^easonable  doubt.   In 
other  words,  since  taxation  is  thy  rule,  and  exeraptlon 
the  exception,  the  intention  to  raake  an  exemption  ought 
to  be  expressed  in  clear  and  unambiguous  terms;  It  cannot 
be  taken  to  hare  been  Intended  when  the  lanfua^sro  of  the 
statute  on  which  it  depends  Is  doubtful  or  uncertain; 
and  the  burden  of  establishing  It  Is  upon  him  who  claims 
it,  moreover,  If  an  exemption  is  found  to  exist,  it  must 
not  be  enlarfred  by  construction,  since  the  reasonable 
l»WMMii5Jti6n  la  that  the  state  has  prranted  in  express  texas 
all  it  intended  to  ?rant  at  all,  and  that  unless  the 
prlTllege  is  limited  to  the  rery  terms  of  the  statute 
the  favor  would  be  extended  beyond  what  was  meant," 


OPINION. 

From  the  forego Infj;,  we  conclude  that  under  a  sound  construction 
of  the  sections  of  the  Constitution  and  Political  Code,  hereinbefore 
referred  to,  buildings  used  exoluslTely  or  primarily  as  a  .^unday  school 
are  not  exempt  from  taxation  as  places  used  solely  and  exclusively  for 
religious  worship.  However,  the  incidental  use,  as  a  Sunday  School 
of  a  building  primarily  and  substantially  used  as  a  place  of  religious 
worship  would  not  oavise  such  a  building  to  lose  its  privilege  of  tax 
exemption. 


by  you. 


The  following  authorities  pertain  to  the  question  propounded 


Note  to  17  A.L.R.  1027; 
Note  to  34  A.L.R.   6&4; 
COOLirr  on  TAXATION  {4th  Sd 
In  re  WAD^LTR  66  N.E.  144. 


Sees.   684,685; 


Rsspectf'xLly, 


City  Attorney. 


THS  ASSESSOR. 
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l>«e«ib«r  2S,  19S0. 


SUmnCT:  In  r«  Repeal  of  Present  Oerbage  Ordlnanee 

by  Referred  Ordloanee  Approved  by  the  People. 


Oentli 

I  here  before  me  your  request  dated  December  19,  1930,  ee 
follows  I 

CUBSTIoy 

"Can  tbe  Board  of  Superrisors  refer  the  present 
garbage  ordlnanee  to  the  people  to  determine  whether  it 
aay  be  repealed?" 

OPINIOW 

The  Charter  of  the  City  and  County  of  San  Pranoisoo  prorldes 
for  both  the  inltiatire  and  the  referendum. 

In  Tiew  of  the  faot  that  the  present  garbage  ordinance  was 
initiated  by  the  electorate  of  the  City  and  County  at  San  Tranoisoo 
it  eanaot  be  repealed  exeept  by  the  eleetorate. 

:>eotlon  7,  Chapter  III,  Artiole  XI  of  the  Charter,  provides 
as  follows! 

**:io   ordinance  or  iaasasure  approved  by  the  elect* 
erate  under  the  provision  of  this  charter  shall  be  subject 
to  veto,  or  be  amended  or  repealed  except  by  vote  of  the 
eleoforate.  unless  such  ordinance  or  aieasure  shall  other« 
wlse  provide." 

Your  attention  is  called  to  ^e  faet  that  this  provision 
of  3ectloa  7  refers  to  a  vote  by  ^e  eleetorate.  It  does  not  state 
that  the  ordinance  stay  not  be  vetoed,  amended  or  rei  saled  except  by 
ialtiatlre  or  referendua.  It  distinctly  refers  to  a  vote  of  the 
electorate. 

Section  S,  Chapter  IT,  Article  XI,  provides  as  follows: 

"AB7  ordinance  which  the  supervisors  are  em- 
powered to  pass  may  be  submitted  by  a  oajority  of  the 
board  at  a  general  election  or  at  a  special  election 
called  for  the  purpose,  said  election  to  be  held  not 
less  than  thirty  days  rrom  the  date  of  the  call.  Any 
such  ordinance  niay  be  proposed  by  one- third  of  the 
supervisors  or  by  the  !'ayor,  and  when  so  rroposed  shall 
be  £Rib  .itted  to  the  electors  at  the  next  suooeeding 
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general  •leotion." 

It  has  b«en  contended  that  the  present  garbage  ordinance 
oannot  be  referred  to  the  electorate  by  the  board  of  euperrlsore  but 
thct  In  order  for  a  repeal  of  the  present  garbage  ordinance  the  Inltia- 
tlre  must  be  inyoked* 

A  casual  reference  to  said  Section  2  aboTe  quoted  Indicates 
that  this  section  was  Intended  to  coTer  all  ordinances  which  the  super- 
risors  are  empowered  to  pass. 

Section  1,  Chapter  II,  Article  II  of  the  Charter,  prorides 
that  the  superrlsors  sheJ.1  hare  the  power  to  ordain,  nake  and  enforce  ^ 
all  necessary  sanitary  and  police  laws  and  regulations.  In  view  of 
the  fact  that  this  latter  seetlon  gives  the  siiperrlsors  the  power  to 
pass  sanitary  ordinances,  it  would  seem  that  Section  2,  Chapter  IV, 
Article  ZI,  was  intended  to  cover  just  such  a  situation  as  the  present 
one  and  that  the  superrlsors  may  by  refer«idum  refer  a  repealing  ord- 
inance to  the  electorate  to  be  voted  upon.   This  view  Is  fortified  by 
the  pacTlslons  of  section  1,  Chapter  III,  Article  XI  of  the  Charter. 
dealing  with  the  initiatlre,  in  which  the  following  language  is  used. 

"The  registered  voters  shall  have  power  to  pro- 
pose by  petition  and  to  adopt  or  reject  at  the  polls,  any 
ordinance,  act  or  other  measure  which  is  within  the  power 
conferred  upon  the  board  of  superrlsors,  **♦,*• 

This  latter  section  refers  also  to  any  or^lnanoe  which  the 
supervisors  are  empowered  to  pass,  which  indicates  that  it  was  the 
intention  of  the  people  in  framing  the  Charter  that  the  ordlnanees 
which  the  board  is  ei:ipowared  to  pass  are  all  ordinances  which  do  not 
Tlolate  the  terms  of  the  state  constitution  or  the  local  charter. 

The  language  used  In  Section  2,  Chapter  IV,  Article  XI  of 
the  Charter,  refers  to  "any  ordinance  that  the  supervisors  may  law- 
folly  pass". 

There  can  be  no  question  but  that  the  board  has  the  power 
to  pass  an  ordinance  regulating  the  disposition  of  garbage,  emd 
Iberefore  such  an  ordinance  may  be  referred  to  the  people. 

I  am  of  the  opinion  that  whan  such  an  ordinance  Is  so 
referred,  aM  receives  a  majority  vote  of  the  people,  it  will  amend, 
repeal  or  supplement,  according  to  its  terms,  an  initiative  ordinance 
upon  the  same  subject. 

Sincerely  yours, 
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December  £S,  1930« 


GUBJSCT:  In  re  Time  of  Appointment  of  the 

ouccessor  to  Hon,  James  F.olph,  Jr. 
as  i^eyor* 

Dear  ^Ir: 

You  have  asked  as  to  whether  or  not  the  hoard  of  suTierrlsore 
Miy  anticipate  the  vacancy  which  will  occur  in  the  office  of  Mayor 
of  3an  Francisco,  when  the  present  incument,  J&siea  P.olph,  Jr»,a«0uiaes 
the  duties  of  Governor  of  California.     Tou  have  stated  to  r»  that  the 
Governor -elect  has  advised  the  board  that  it  is  his  intention  to  offer 
his  resigmation  as  fiayor,   the  sarae  to  be  effective  up  n  his  assuuiDtion 
of  the  office  of  Governor,  at  the  time  provided  in  the  state  constitu- 
tion. 

OjPIMION 

Section  6,  Chepter  I,  Article  17  of  the  Charter,  vests  In  the 
board  of  supervisors  the  risht  to  appoint  a  ssaj'or  when  a  vacancy  ccours 
in  that  office.  Ordinarily,  when  a  board  is  charged  with  the  duty  of 
filling  a  vacancy  it  connot  act  until  the  vacancy  occurs.  This  is 
particularly  true  'where  new  officials  are  to  take  their  places  upon 
the  appointing  board,  prior  to  tho  tiiae  when  the  vacancy  is  to  occur. 
In  other  words,  if  at  the  Inst  election  new  members  had  been  elected  to 
your  board,  who  would  assuiae  their  duties  after  the  first  of  January 
and  before  the  Mayor's  reslcnr.tlon  would  be  effective,  the  board  aa 
now  constituted  could  not  anticipate  the  vacancy  and  make  the  appoint- 
Msnt.  The  rule  is,  however,  different  irhere  the  personnel  of  ths 
board  will  be  practically  the  saae  s.t  the  tiroe  when  the  vacancy  act- 
ually occurs  as  at  the  tire  that  It  is  anticipated. 

The  question  is  not  without  precedent.  See  otate  ex  rel 
Horan  v.  Lane,  21  Atl.  302,  where  the  Juproiae  Court  of  i,ew  Jere«y 
held  that: 

"♦a  cojcraon  council  being  constituted  as  it  will 
be  when  t  term  of  office  is  about  to  expire  shall  end, 
and  having  authority  to  appoint  the  successor  -f  th.e  In- 
oui&bent,  nay  lawfully  asike  such  appointment  before  the 
expiration  of  the  current  term.** 

Also  -  Jtate  V.  I^layor  of  Jersey  City,  52  Atl.  £78,  where  the 
same  court  said: 

•The  official  board  or  body  of  a  municipality 
which  is  or  will  be  in  office  at  the  tine  the  appointee 
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is  to  take  his  office  can  alone  nake  the  appointment." 

399   ulao  Coimaonwealth  v.  Donovan  (wupreae  Court 
•S  lSaMB,)t   49  H.   Li.  104. 


lYhlle  the  Jupreine  Court  of  California  has  on  nore  than  one 
oooaaion  held  that  where  newly  elected  officials  would  here  taken 
their  plaooi;  on  the  board  or  appolntinc  concaiasion  at  the  time  the 
vacancy  actually  occurred,  the  power  to  appoint  is  in  the  new  board* 
It  has  by  iiaplication  hold  that  where  the  personnel  of  the  appointing 
board  is  to  reisain  practically  unchanged,  thet  the  appointment  is 
legal.  c>ee  Teopl©  v.  ard,  107  Cal.  255,  where  the  Juprerae  Court 
quotes  with  approval  the  -orinciple  laid  down  by  r^scham  on  Public 
Officers. 


f 


•T^he  appointing  power  cannot  forestall  the  rights 
and  perogatlves  of  their  own  suooessoro  by  appointing 
successors  to  offices  expiring;  after  their  power  to  apooint 
itself  expired." 


In  the  saiiie  paragraph  as  the  one  quoted  from  the  text  writer 
lays  down  the  further  rule* 

"V.hen  Vacancies  anticipated  niay  be  filled.  - 
A  prospective  appointment  to  fill  an  anticipated  vacancy 
in  a  public  office,  iiade  by  the  person  or  body  which,  as 
then  constituted.  Is  empowered  to  fill  the  vacancy  when 
it  arieeu,  is,  in  the  absence  of  express  law  forbidding 
it,  a  legal  eppointraent ,  end  vests  title  to  tho  office 
in  the  appointee.  Thus  where  a  public  officer  resigns 
hie  office  to  take  effect  et  a  future  day,  end  his  resig- 
nation is  accepted,  tho  appointing  power  being,  as  then 
organized,  authorized  to  fill  the  vacancy  wlien  it  shall 
occur,  may  appoint  a  successor,  the  appointx^nt  to  take 
•ffeot  when  the  resignation  beooraes  operative." 

In  People  ex  rel  Tebb  v.  Kereh,  30  Cal.  App.  424,  the  District 
Court  of  Appeal  held  that: 

"One  who  has  tendered  his  resignation  in  the 
mode  prescribed  by  statute  to  take  effect  upon  the  deliv- 
ery of  the  document  to  the  clerk,  riiay  nevertheless  hold 
over  \mtil  his  successor  is  appointed,  and  that  such  fact 
is  not  unconsistant  with  the  theory  thc^t  a  vacancy  exists 
in  the  office  to  be  filled  by  the  appointing  power." 

HeB   also  People  v.  Bland ing,  63  Cal.  333. 

In  view  of  the  foregoing,  you  are  advised  that  if  Mayor  Rolph 
advises  the  Board  of  supervisors  of  his  intention  to  resign  his  office. 
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the  resignation  to  be  effective  upon  hia  assuaiptlon  of  the  office  of 
Governor,  you  la&y  in  view  of  the  fact  that  the  personnel  of  your 
board  trill  renain  the  seitie,  anticipate  the  vaoaney  and  appoint  hie 
fluooessor  to  ta^ce  office  upon  the  jrotireioent  of  the  present   incumbent* 

Jincerely  yoiire , 


TwrimM^ 


To  Jupervisor  J.  UnciBtt  Hayden, 
Board  of  Jupervisors, 
City  Hall. 
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D«oeaber  30,1930. 
SUBJ3CT:   Lloenss  Tax  on  Tiibllo  Garages, 


DMor  Sir: 

Your  ocramunl cation   to  rae   seeks   Information  as  to  what 
constitutes  a  public  f^arage  and  nthat  license  tax   should  be  laposed 
thereon  and  against  whcHa  such   tax  should  be  levied. 

CriHION. 

The  taxation  provision  as  to  amount  is  fotmd  In  Sec.l6 
of  Ordinance  Mo. 5152, (New  Series)  with  which  I  know  you  ate  thoroughly 
ramlllar. 

The  definition  of  a  "public  parage"  is  found  in  Ordinance  No. 
8880  (New  Series)  and  it  substantially  proTides: 

"A  public  rarage  shall  mean  any  building, 
structure  or  part  thereof  wherein  four  or  more 
automobiles  are  kept  or  stored  by  the  public, 
or  wherein  storage  facilities  fnr  four  or  more 
eutomobiles  are  advertised  by  any  sign  or  devioe 
affixed  to  or  painted  upon  said  buildinr  or 
structure,  or  any  part  thereof  or  otherwise,  or       fs 
where  a  charge  is  oiade  for  tha  storage  and  keeping 
of  four  or  more  automobiles." 

Other  sections  of  said  last  mentioned  ordinance  -DroTide  certain 
exceptions  faTorable  to  apartraent  house,  dwelling,  flats  and  hotel 
buildings,  wherein  the  owners  or  lessees  thereof  are  allowed  to  store 
automobiles  for  the  residents  thereof  without  becoming  publsio  garages, 
subject  to  tax. 

However,  the  last  proviso  clause  in  said  ordinanee  reads  as 
follows: 

"That  any  apartment  house,  building  or  hotel 
building  or  flat  or  dwelling  wherein  four  or  mere 
'automobiles  are  kept  or  stored  by  any  oorson  or 
persons  not  residing  in  the  building  shall  be  a 
public  garage  as  herein  defined." 

Therefore,  you  are  advised  that  if  any  owner  or  lessee  of  any 
of  the  forepoing  types  of  buildings  stores  four  or  more  automobiles 
for  a  person  or  persons  not  actually  reaidinfr  in  said  building  the 
same  becomes  a  public  n-arage  and  shovld  be  taxed  in  accordance  with 
law. 

Respectfully, 

ni.«  ^^-r-rr./^^^.  City  Attomcy. 
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January  9,1931, 


SUBJECT '.Market  Street  Railway  Company 
Liable  only  for  Improvement  of 
Space  actually  used  by  Trackage 
and  for  two  feet  either  side, 
under  Provlslone  of  Order  No •2306. 


Gentlemen: 


This  office  Is  In  receipt  of  your  letter  of  the 
nineteenth  ultimo,  requesting  an  opinion  concerning  the  obll^tlcns 
of  the  Market  Street  Railway  Company,  under  the  provisions  of 
Order  No. 2306,  of  the  Board  of  Supervisors,  to  participate  In  the 
expense  of  Improving  Harrison  Street  from  Second  street  to  the 
southeasterly  line  of  Essex  Street  produced,  and  on  the  same  stree* 
between  Second  and  Third  Streets. 

You  state  that  on  the  first  nailed  block  there  now  la 
and  has  previously  existed  a  double  track  from  the  southeasterly 
line  of  I^ssex  Street  produced  to  Sterling  Street  (formerly  Stanley 
Street),  and  a  single  track  north  of  the  center  line  of  Harrison 
Street  from  the  southeasterly  line  ot  .^Issex  otreet  produced  to 
Second  Street;  and  on  the  said  Harrison  Street  betweai  Second 
and  I^ird  Streets,  there  are  no  tracks  now  existing  nor  does  the 
Market  Street  Railway  Company  Intend  to  construct  any  at  the 
present  time  or  during  the  life  of  the  public  contract  providing 
for  the  improveaent  of  said  Street. 

It  is  further  stated  by  you,  that  your  Departauent 
has  interpreted  seid  Order  No. 2306  to  mean  a  liability  upon  the 
Market  Street  Railway  Company  for  the  costs  of  improving  the 
space  in  the  street  which  a  double  track  would  use  under  the 
franchise,  even  though  the  use  made  by  said  grantee  is  as  above 
related. 

OPINION. 

The  measure  of  responsibility  of  the  grantees  or 
their  assigns  in  this  matter  is  found  in  the  grrnt  of  franchise 
namely  Order  No. 2306,  as  set  out  in  the  closing  part  of  Section 
2,  in  the  following  language: 

"  *  *  "^  .  Also,  that  said  grantees,  their 
successors  or  assigns  shall,  from  and  after 
the  date  of  the  passage  of  this  order,  be 
liable  for  the  cost  and  expense  of  repairing 
and  keeping  in  ^rood  repair,  with  the  same 
material  as  may  be  in  use  on  the  contiguous 
portions  of  the  street,  all  that  portion  of 
the  street  or  streets.  over__ffhich_th"i"'frHEchlse 
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extends^  embraoed  within  the  spaoe  ocoupied 
by  their  ;raok  or  tracks,  between  their  ralla. 
between  their  tracks,  and  for  two  feet  on  either 
side  of  their  traoke^  and  shall ^  whenever  directed 
by  the  Superintendent  of  Public  Streets,  put  In 
good  condition  thosa  portions  of  the  streets 
designated  in  this  section,'* 

From  the  foregoing  it  clearly  appears  that  the  Market 
Street  Railway  Company,  as  assignee  of  the  c. Iglnal  prantees, 
is  liable  only  for  the  Improvement  to  be  made  on  the  spaoe 
actually  used  by  the  track  or  tracks,  and  for  two  feet  on  either 
side  of  said  track  or  tracks,  and  aot  for  the  space  which  ml^-ht 
be  utilized  for  trackage  if  It  availed  itself  of  the  full  grant 
b'/  r^anohise. 


Respectfully, 


City  Attorney. 


DSPARTMMT  OF  PUBLIC  WORKS. 


.eel. 
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Januarx  10,   1931. 


ABXIGf :     as^vaaUoB  of  Qarba^*  OollattloA  Pindts. 

G'^ctlosaen: 

I  *B  In  r«o«ipt  of  your  r«(;u9at  cf  r»o«nt  dat*  for  •.&  opiAloii, 
a«  follovs: 

*At  A  at«tlag  of  tht  3o«Lrd  of     HMilth  taBlA  ofB 
I>#MBb«r  lltL,   1990,   »  r«sQlutlon  vas  &dopt«d  to  th«  effsot 
Xoj^X  a  rxilin^  b«  Meurai  froa  the  aity  ..ttomaj  oonesmise 
Mrtala  fteturss  of  Xtm  IiUtiatiTt  crdlnanM  adopted  Jwaa 
14,   1927,    proTlli&s  for  th«  oolleotlon  and  dlaposa.!  of 
rafuaa,   naaMly: 

1.  Haa  tha  Board  of  Jlaalth  tha  rl^t  to  raroka 
paxulta  onoa  grantad  idileh  it  la  laad  to  baliaTv  vara  giwi 
UBdar  fraudulant  aiareprasantatlon? 

It  h&a  baan  ahargad  by  intaraatad  indiriduala 
that  oany  of  tlia  signatoraa  on  oartain  patitlona  praaaated 
to  tha  3oard  of  Ha&lth  vara  aaaurad  by  fraud  and  olarapra^ 
aantation,   and  affidarlta  ara  on  f  11a  in  tlila  dapartaast 
abarglng  tbat  auah  la  tba  aaaa  and  raquaatine  that  tha 
pazmita  graata^  ba  raTokad. 

2.  la  It  oaadatory  on  tha    Board  of  Haalth  undar  Xbm 
tazma  of  thla  ordiaanaa  to  InTaatlgata  a^ary  aaparata  and 
dlatlaat  aignatura  aaaoa^jaB/lJiiig  patitiona  for  tha   prlrilaea 
of  raaoTlBg  garbaga  la  ordar  to  datanO-na  i^Mthar  all  alg> 
natvraa  ara  bona  flda? 


In  anavar  to  tte  flrat  pore  posit  ion,    it  ar  -'— M  ttst  iB 
ef  tha  faat  that  tha  Board  of  Haalth  la  t>.a  body  viil«k  gsoEti 
■Ita  for  tha  eollaatlon  of  .0axte^«  thla  Board,   undar  ^rypvT  elrevsa- 
atanoaa,   oay  raroka  parmlta  graa;%«4  «i  tha  baala  of  fraudulant  rapra- 
aaatatlona . 
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fha  Board  of  Haalth  aay  ordar  tha  pamltaa  to  riiov  aauaa  vhy 
%ha  parslt  shoiild  not  ba  raTokad  on  tha  grooad  of  fraud  In  obtaining 
^Iw  pamlt. 


^  ^^ 
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rrr  ft-farf  !<?i!?w>H     ^   ♦ffsf><'    »f!t 
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otf   ••;r 


1  ii9XM*n  to  btmoB  aucT. 
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l!y  onswor  to   tlie   aeoond  proposition  in  your  request  is  In  the 
negatlre  for  the  reason  that  there  is  a  presumption  of  law  that  each 
signature  on  a  petition  la  Genuine. 

ssHV-xj-OAiiBAas  CO.  V.  Bo;jm  li  i:?.\lth, 

62  Ool,  App.   1072, 

Yo\ars  rery  truly, 


dlohr  AfromSiV 


BOAIID  OF  IDSALTH 


#3 


ii^ 
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y-.'Tf^y.y.  ?n. 


flol^ld'ei;  a  no  «vj^w 


ifWiL; 


s% 


^or 


.g.  January  21,1931. 


SUBJ'ilOT:   senator  Phelan's  bequest  of  *!50,000 
to  Playground  Conunlsslon  cannot  be 
>,  given  to  the  otate  Park  Conmlsslon. 


lleBb«rsi 


an 


Your  letter  of  January  17,1931,  requesting  advice  in 
regard  to  the  rirht  of  the  Playground  Conjnission  to  give  the 
bequest  of  Senator  Phelan  of  Fifty  ihousand  nollara  to  the  vtate 
Park  Commission  towards  the  purchase  of  China  Cove  has  been 
received  by  us  and  in  reply  w«  beg  leave  to  advise  you  as 
follows. 

OPINION. 
The  provision  in  the  will  of  Senator  Phelan  reads  as 


follows : 


{LA 


"To  the  Playgroxmd  Commission  of  the  City  and 
County  of  San  Francisco  A50,000  to  aid  in  the 
purchase  of  China  Cove  for  a  recreation  center; 
if  sufficient  funds  to  make  such  purchase  cannot 
be  made  available  from  other  sources  within  five 
years  from  the  receipt  of  this  bequest  then  it 
shall  be  applied  to  encourage  healthful  sports 
for  3an  Francisco  children." 


We  oust  construe  the  terms  of  this  bequest  to  mean  that 
the  Playground  Commission  shall  purchase  China  Cove  out  of  the  fund 
bequeathed  to  them  by  senator  Phelan  and  from  money  received  from 
other  sources.  Under  no  circumstances  can  the  terms  be  so  construed 
that  the  Playground  Commission  may  turn  over  the  money  received  under 
the  bequest  either  to  the  State  of  California  or  to  any  other  body, 
as  the  duty  rests  upon  them  to  make  the  purchase  and  their  powers 
and  duties  under  the  trust  cannot  be  delegated* 

Furthermore,  the  oenator  in  his  .'ill  has  visualized  the 
possibility  of  the  Flaygroxmd  Commission  not  being  able  to  purchase 
China  Cove  for  and  In  behalf  of  the  City  and  County  of  San  Francisco 
and  in  that  event  he  distinctly  states  thnt  the  bequest  shall  be 
applied  "to  encouroge  healthful  sports  for  .^an  i'rflnclsoo  children? 
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Under  any  interpretation  of  the  terms  of   the  Will  we 
are  bound  to  hold   to   the  opinion  that  the  Playground  Conmlsslon 
cannot  turn  over  the    ^50,000  to   the  otate  of  California  or 
to   the  state  Park  Commission.        Under  the  preneral  laws   the 
City  and  County  of  3an  ^ranoisoo  would   be  unable    to  make  a 
^^^  donation  of   $50,000  for  the  purposes  stated  in  your  letter 

r**""        of  January  17th,   as  the  same   is  prohibited  by  Article   IV, 

Section  31  of   the  Constitution  of   the   otate  of  California  and 
there  is  nothing   in  the   Charter  of  the  City  and  County  of  San 
Francisco  that  might  be  construed  to  confer  this  power  either 
on  the  City  and  County  of  Sa;    Francisco  or  on  the  Playrround 
Commission. 


Respectfully, 


City  Attorney. 


|LAYGROUND  COl^flifflSSION. 
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January  21,1931, 


S^BJrflCT:  The  Police  Department  has  no  rlpht  to 

Hequest  Board  of    Mbllc     orka   to  remoye 
Abandoned  Automobilea  from    streets, 
Without   jinablihg  Legislation, 


Dear  Sir: 

This  acicnowledge<s  receipt  of  your  oonuuunicatlon  of  the 
twenty-seventh  ultimo,  tcether  with  the  enclosures,  requesting  an 
opinion  as  to  the  authority  of  your  departruent  to  have  the  lioard  of 
Public  vorks  reoove  from  the  streets  to  the  public  dumps,  for  purposes 
of  storage  awaiting  clbalm  of  owners,  automobiles  abandoned  on  said 
streets* 

OriNION. 

Under  the  provisions  of  Section  «,  Chapter  1,  Article  VI  of 
the  Charter,  we  find  that- 

"The  Board  of  ^blic  Works  shall  have  charge, 
superintendence  and  control  under  such  circumstances 
as  svay  froci  time  to  time  be  adopted  by  the  Supervisors: 
of  all  public  ways,  streets,  avenues,  lanes,  alleys, 
places,  courts,  roads,  hirhways  and  boulevards  now 
opened  of  which  may  hereafter  be  opened  in  the  City 
and  County;  of  the  rar.nner  of  their  use;  *  '  ■  *  the 
using  of  the  street  or  any  portion  thereof  *^  *■    * 
for  any  purpose  other  than  such  as  ordinarily  -^nd 
properly  belongs  to  the  public  from  the  dedication 
thereof  to  public  use,  '^  *  *  ", 

Fr<A  the  foregoing  it  is  seen  that  the  control  and  superintendence, 
of  the  streets  are  lod^d  in  the  ^oard  of  Supervisors  to  be  delegated 
for  administration  to  the  ^oard  of  "^blic  Dorics,  by  ordinance. 

Insofar,  as  the  abandonment  of  an  automobile  on  a  public  way  it 
a  use  of  the  same  for  a  purpose,  other  than  that  as  ordinarily  snd 
properly  belongs  to  the  public  from  the  dedication  thereof  to  public 
use  it  is  a  matter  of  proper  consideration  for  the  "Hoard  of  Supervisors 
to  aelegate  to  the  Board  of  Public  .orks. 

So  far  as  I  an  aware,  no  ordinance,  regulating  a  condition  as 
above  indicated,  has  been  enacted  by  the  f^upervisors,  and  in  answer 
to  your  inquiry  suggest  your  riseting  with  tho  proper  committee  of 
•aid  Board,  for  the  promulgation  of  regxilations  concerning  the 
correction  of  the  situation. 
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You  aro  thtrefere  advised,  that  at  present  you  enjoy  no 
legal  right  to  re'^uest  the  Foard  of  Txibllo  Works  to  execute 
your  wishes  in  reepeot  to  the  problem  of  remoral  of  the  abandoned 
automobiles  on  th'^  publio  streets. 


Respectfully, 


City  Attorney, 


CHISF  or  POLICE, 


-»- 


,%f»miS»  nil  ^  .'jis 


TO  unto 
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Jaauaxy  21,   1031. 

iVBTSCTt     Zxp92i  Ituros  X^de  by  Airport  c;oBmltt»«  for 

:3::hiblt  end  Foldera  at  3teta  ?itlr,    ar«  L^cal. 

Omt  3irt 

YoTir  two  eMBBmlOAtlons  of  the  22n4  xftlao,   r*«tu«»tlng  an  opinion 
•0  to  tti«  lecallt7  of  payMtnt,   out  of  Clt7  funda,   of  thr««  danenda  as- 
anil  ting  fro«  tha  Airport  Coaalttaa  of  tha     Board  of  ix-j9m%Of.   ara 

bafora  aa. 

Tha  flwianda  la  ^uaatlon,    I  aull  ftro«  your  lettara,    ara  daaorlbad 
•a  follova: 

!•     Art  . ork,    auta,    rrlnta  and  Stoak,   100,000  Airport  Foldara 
Is  th#  acoK  of  $1,160.00,  drawn  on  tha  s.  F,  Uunlolpal  Airport  fund,   and 
laye-^la  to  <!iill  Husaall  k.  Ooaipanj,   3an  franolaao* 

2.     .-rlnting  two  thoxia&nd,   each,    of  letter  he&da  and  aoralopaa, 
d  eijcty  lettari  for  tha  Airport     Oooaittaa,    In  tie  vm.  of  ^9.86, 
ma.  on  tha  Oaneral  ?ttad«    (-tatlonarx,     ostae©  ar.d  .Tinting)  aaA  payabla 
'^7111  Huaaall  &  Ccrapaay,   3an  /ra»%la«e« 


^^w«n 
lb  171 


3.     Sonatruotlon  of  iflnlatura  Bapllaa,   to  aaala  in  all  detail. 
If  3an  ?rancl«co  ?9Trj  .lulldlne:,  with  topograji^la*!  imp  In  one  and, 
llluatratlni;  tlia  ien  Franolaoo  i^^ualalpal  Alrr>ort  in  Hia  aus  of  |£000«00, 
Lrawn  on  tha  UUnlalpal  Airport  Tuad,  and  ^T&bla  to  J.  L.  dtuftrt  Maao- 
faoturlng  ^onjpaiqr,   uan  Tranoiaoo. 

Tou  further  atata,   that  Adolph  U^,   a  taxpayer,    j^roteata  Xcjt 
liidltlng  and  pajaant  if  tha  aforaaald  dai^anda,   upon  the  /ground  that  all 
knd  each  la  an  Hiatal  ehargja  upon  tha   ^ity  funda,   baacnaa  Xf  zooi^m 
urnlahed  and  serrlcea  ren dared  for  vhleh  tha  Aaoanda  ara  dravn,  wn^ 
for  propaganda  aetlrltlea  In  rafaranoa  to  an  aleatloin,   aonaemiac 
lueation  of  a  bond   laaue  for  the   yar^mm  of  raialne  aonay  for  Hi* 
Telo;;aQent  of  tha  l;faniel;Al  Airport  at  San  TnAalaao. 

Tor  your  iaforaatlon,  thla  offlaa,  undar  data  of  Jaxraary  20, 
...i,  rooalTBd  froBi  ttia   ihAlraan,   Alrjiort  Sonalttaa  of  tha  Beard  of 
fcui)arTl»ora,   a  letter  aattln«ft>rttifa«tB,   tha  effeet  of  wSilah  la  to  ea- 
^bllah  that  tnay  abora  ataUd  daMZida,    Indlaatad  In  itaaa  mribara  1 
m/L  ».  wore  drawn  to  ;Ay  for  aaterlala  and  prlntlne  u*»4  at  tba  Airport 
^^blt,    Jtata  Fair,    :>aoraa«nto,    California,    during  septaabar,   IMO,    for 
PU  purpoaaa  of   inforalng  tha  publla,    In  attenlenea  there,    of  tha  aaro> 
utlaal  feollltlaa  sftlntalnad  and  to  be  established  by  t>ie   31ty  and 
laiuLty  of  :ian  Franolsoo;  and  thut  trie  ezpec  Iture  oorered  by  Itaai 
■abar  2,   was  for  t2ie   oosta  of  ;7lntlnc  letter  ):;eads,    enTelopaa  and 
otters  carrying  an  ImritatloA,    to  organlxatlona  Intereatad  In  alr:>ort 
!^ellltlea.    to  attand  a  saaetin«  held  In  tha  ^up^rrlaora'    Ohajibera,   for 
purpoaea  of  dlaeuaalng  the  extanaiom  and  Ijiiuuiwieak  of  the  Airport. 
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OPIKICH 

From  the   foroGoing  statement  of  faots  and  oonoluslons,    it  appears 
that  two  purposes,   diaiaetrloall/  opposed,  were  intended  to  be  serred  by 
Ihe  materials  and  aervioes  rendered, for  which  tlie  demands  in  qxwstion  were 
Irawn;  a  taxpayer  nalntaininc  the   purpose  to  be  one  for  eleotionoaring 
idranteRes,   and  the   Jhaimian,   Airport  Ooinmittee,    (who  directed  the  expan4- 
Ituros),    stating  positively  that  the   objects  to  be  attained,   by  the   -rint- 
Ine  of  the  folders  and  their  distribution,   was  the  diseemlnation  of  infor- 
■atlon  to  the  public,    oonoemlng  the  aity*s  pl«u>e  in  aeronautical  adTant" 
iges. 

From  my  own  indeponient  investigation,    I  conclude   that    the  deiaands 
represente*  in  Items  1  and  3,   drawn  upon  the    iudget  /appropriation  "liain- 
ttnance,    Improvements,  and  Operation  of  Airport",   are   proper  charges  a^^ainst 
bhe   Jity»s  funds  for  the  foilowlns  reasons: 

The  folder  distributed  at  the  Airport    Exhibit,     tnte  Fair,   carried 
u>  iTossage  whatever  concerning  any  proposed  or  pendin(^  election  oamiDaicn 
Involving  any  bond  issue,   but  vj^s  solely  devoted  to  a  E»p  of   the  Airport, 
ind   the  facilities  and  advantages  there  to  be  found. 

The  miniature  replica  was  displayed  at  the  utate  Fair,    Secraiaanto, 
►duoating  those   Intarosted  in  the   subject  of  aviation  with  the  topocraphi- 
a1  nature  of  the   land  adjoining  and  connected  with  the    .an   .'I'ancisco  Lunic- 
,pal  Airport.     This  exhibit  had  no  indication  of  any  bond  propaganda,   but 
M  fact,    is  a  penaenent  investment  by  the  City  for  educational  p\ir:,xDse8, 
ind  will  be  displayed  at   places  irtiere  the  i^ublic  way  be  enlightened  as  to 
toat   ian  Francisco   proposes  to  finally  have  as  its  Airport. 

It  cannot  be  gainsaid,    that  both  of  the  foregoing  expenditures 
*nd  thenaelves  very  readily  to  effect  an  efficient  operation  of  the  ^.ir- 
ort.     The  public,   bein^;  informed  of  the  facilities,   advantages  and  location 
if  the  I'.unlclpel  flying  field,   will  direct  transportation  service,    both 
iBmercial  and  pleasure,   which  they  desire  to  have  handled  throu^  the 
•diun  of  aeronautical  efficiency,    thus  assisting  inaterlally  the  operation 
nd  ialntenanee  of  the   said  institution. 

Item  number  two,    representing  the  costs  of  stationery  used  by  the 
Irport  Oommittee,    is  drawn  upon  3udget  Appropriation  "Stationery,      ostege 
ad     rinting".     This  cost  was  incurred  by  the  A^irport  aommlttoe  so  that 
aid  body  might  have  the  ordinary  oonaneroial  facilities  for  trensectinG  its 
uainess,    in  inviting  members  of  organizations  interested  in  the  develoiJiaent 
f  aviation  to  attend  meetings  designe.^  for  discussions  I'elatlng  to  the 
i^ovement  of  i-an  Francisco's  Lunicipal  Airport.     I  oaimot  appreciate  the 
ontentlon  that  an  expenditure  of  this  nature  is  one  devoid  of  legal 
taction. 

From  the  foregoing,   you  are  hereby  advised  that  the  expenditures 
sAe  by  the  Airport  jocaalttee  are  ^  roper,   and  were  not  made  for  bond 
sropaganda  purposes  as  alleged  in  the   protests  filed,   with  you,   by  the 
axpayer. 

Respectfully, 
Auditor 
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January  30,    1931 
StmjaOTt   laaalng  Oity  Propvty, 

D«ar  Sirt 

You  bare  asked  flMi  aa  to  the  lagality  oonoeminc 
tha  oooupancy  of  property  oimedl  by  th«  oity  granted  to 
indlviduale  and  firms  by  a  represent at ire  of  your  predeoessor 
In  of floe;  the  consideration  aad  terns  of  the  oooupanoy  of 
Tarlous  parcels  of  land  having  been  fixed  by  this  represents- 
tire  of  the  Mayor  without    the  authority  of  the  lioard  of 
Superrlsors  and  without  suhmltting  the  sane  for  bids. 

You  further  requested  me  to  adrlse  you,    in  the 
event   it  was  found  tenBnts  oooupied  propvty  of  the  oity 
under  this  inforzoal  arrangoseat,    if  the  tenancies  were  in- 
valid what  you  should  do  in  suggesting  to  the  iaoard  of 
Supervisors  legislation  ttet  may  oorreot  the  situation. 

QPINIOH 

It  has  been  asoertaincd  that  the  representative 
of  the  Mayor  made  it  a  praotiee  to  verbally  permit  the 
oooupanoy  of  property  of  the  oity  at  the  rental  agreed 
upon,  with  the  understanding  that  the  oooux>ancy  would  bo 
tonUaatod  at  will. 

First,   it  is  well  to  quote  from  an  opinion 
rendered  by  City  Attorney  John  J.   0*Toole  on  October  8,    1930, 
to  "^o  Board  of  Supervisors,    the  definition  of  a  lease.     The 
following  is  a  quotation  from  that  opinion; 

"A  lease  is  defined  by  the  Enipremo  Court  of 
this  Ststo  as  *a  oonveyanoo  by  the  owner  of  an  estate 
to  another  for  a  term  lees  than  his  own.*     The  oity 
is  presumed  to  own  the  property  in  question  in  fee, 
that  is,   to  be  the  ebsolute  ownnr  thereof,   and  when 
it  permits  another  to  hove  poenossion  of  it  for  any 
partioulKir  period,   or  et  will,  a  eonveyaneo  is  thereby 
made  of  the  property  for  that  particular  time,   whethtf 
it  be  for  e  day,  a  month,   or  a  year,   or  longer,  and 
suoh  a  oonveyanoo  is  a  loose.** 

There  is  no  provision  under  the  Charter  for  granting 
permission  to  use  lands  of  the    city,   and   any  tenancy  created 
by  the  city  would  be  construed  aa  beii^  a  lease  and  should  be 
subjeot  to  the  provision  of  Section  32,  Article  XI,   Charter  II 
of   the  Charter,  which  provides  that  all  leases  "shall  be  made 
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at  publlo  auotion  to  the  highest  responsible  bidder  at  the 
highest  monthly  rent,   after  publioation  of  notloe  thereof 
for  at   least  three  weeks    *     No  lease  shall  be  authorized 
except   by  ordlnanoe  passed  by  the  eifflrmatlTe  Tote  of   two- 
thirds  at    the  BMibsrs  of  the  Board,  and  appro  red  by  the 
Mayor,   and  no  leas*  shall  be  made  for  a  longer  period  than 
twenty  years." 

As  the  permission  granted  to  oooupy  oity  lands 
failed  to  eomply  with  the  seotlon  of  the  Charter  aboTs  quoted, 
such  permits  whether  theyte     written  or  rerbal  are,    conse- 
quently, voidable. 

A  search  has  been  made  of  city  ordinances  and  the 
Charter  to  asesrtain  if  a  real  estate  agent  was  erer  appointed 
by  the  Board  of  Superrisors  or  if  any  was  contemplated  under 
the  Charter.     No  authoriz«itlon  under  ordinance  or   the  Charter 
for  suoli  a  representatiTS  has  been  found. 

It  is  to  be   borne   In  mind  that   the  rentals  obtained 
or   that  may   be  expected   to  be  obtained  from  many  of  the  properties 
now  occupied  under  the  infomal  procedure  heretofore  adopted 
are  small  and  the  cost  of  adyertising  for  bids  for   the  sale  of 
these  leases  would  be  prohibitire  in  many  ixB  tanoes. 

As  a   remedy  to  meet  these  conditions,    I  suggest  that 
you  in  t\irn  recommend  that  the  Board  of  Superrisors  pass  an 
ordinance  similar  to  the  provisions  of  Ordinance  No,  8724   (New 
Series),   which  relates  to  the  leasing  of  properties  under  the 
control  of  the  Water  Department  for  a  period  not  to   exceed 
three  years,   and  that  you  should  designate  in  such  ordinance 
who  should  make  recommendations   to  obtain  leases  for  a  limited 
period.     I  believe  this  to  be  yotir  duty,    as  under  Section  2, 
Article  IT,   Chapter  I  of  the  Charter,   as  Mayor  you  have  "a 
general  supervision  over  all  the  departments  and  public  in- 
stlcutions  of   the  City  and  County,   and  see  that   they  are 
honestly,   economically  and  lawfully  conducted,    »  ♦  ",     i 
further  am  of  the  opinion  that  it   is  your  duty  to  see  that 
laands  of  the  city  do  not  remain  \inoccupied,  or  that  they  are 
not   leased  for  inadequate  amounts. 

What  has  been  said  in  this  opinion  does  not  relate 
to  lands  under  the  control  of  the  Board  of  Education,    as  there 
has  been  a   request  made  for  an  opinion  concerning  these  properties* 

It  is  my  further  reoooiaendatlon   that  the  provlAons 
of  the  Charter  are  not  designed  to  meet  the  leasing  of  lands  for 
small  sums  and   short  periods,   and  that   the  Charter  should  be 
amended  so  as  to  grant  this  privilege  at  a  minimum  expense  to  the 
city. 

Respectfully  submitted, 


To  th.  Honorabl.  *=T«°  ""  ATrORHKT 

Angelo  J.  Rossi,   lieiyor 
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January  30,   1931. 

SUBJECT  1     Pension  of  Officer    .illlam  II.  Yo\ing 
Payable  to  hla    .Idow'e    :atate« 

Gentleiseni 

I  hare  before  me  your  reoent  request  for  an  opinion,    as  followai 

"On  October  25tli,   1930,   lollce  Officer  ..llliaEi 
H.  Younc  died  of  natural  causes.     Four  days  later,    that  is 
October  29th,    1930,   hla  wldou,    Zrancee,   died  and  there  are 
no  BurvlTlnc:  children  or  iiiother  dependent  upon  hliL  for 
support . 

section  6,   Article  VIII,    Chapter  a  of  the   Charter 
of  the  City  and  County  of  3an  Francisco,   reads  as  follows: 

♦V.hen  any  member  of  the  Jepartment  shall, 
after  ten  years*   serTioe,   die  froa  natural  causes, 
then  his  widow,   and   if  there  be  no  widow,    then  his 
children,    or  if   there  be  no  widow  or  children,    then 
his  i!)otlier,    if  depen-ient  u  -on  him  for  support,    shall 
be  entitled  to  a  sura  equal  to  the  amount  retained 
by  the  Treasurer  from  the   T»y  of  such  deceased  mem- 
ber and  ::«ild  into   tiia  iielief  and  Tension  Tund;  but 
the  provisions  of  this  section  shall  not  apply  to 
any  member  of   tiie  Department  who  shall  have  re- 
ceived any   .>enslon  under  the   teiroa  of   this  Chapter.* 

In  view  of  tiie  fact  that  the  widow  died  subse- 
quent to   the  death  of  her  husband,    and  she  he vine  raade  no 
application  for  the  return  of  the  money  under  the  said 
section  of  the   Oharter,  we  would  like  to  have  your  opinion 
as  to  whether  or  not  this  Board  can  now  order  imid  to  the 
estate  of  the  said  Frances  Youns,   decease i,    the  raoney  re- 
tained from  the  ^^ay  of  her  deceased  husband  xmder  the  pro- 
visions of  the   said  section  of  the   Charter." 


I 


opnaoN 


It  is  ray  opinion  tliat  Officer  Young's  ijension  soney,   as  pro- 
vided in  the  Charter  provision,   raay  be  paid  to   the  estate  of  Frances 
Youns,   deceased.     This,    in  view  of  the  fact  that  he  left  surviving 
him  a  widow,    and  further  neither  children  or  mother.     It  is  stated 
the  widow  died  four  days   subseciuent  to  her  husband,   but  none   the  less 
•he  was  his  widow  and   entitle-   to  receive  the  ^^ension. 
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The  Charter  provision  does  not  require  an  applloatlon  to 
be  first  inade  before  i^aylnc  the  money.     It  alrr^ly  states  that  "when 
any  member  of  the  Department  shall  ♦  *  »  die  from  natural  causes, 
then  his  widow  ♦  *  ♦  shell  be  entitled"  to  a  certain  sum  of  money. 
AS  state  1,    she  was  entitled  to  the  inoney  u^-'on  his  death,    and  since 
she  has  died,    it  beooLies  a  part  of  her  estate  to  which  her  heirs 
would  be  entitled. 

Respectfully, 


TmRTfTOSET" 


Police  Ddpertment, 

Hell  of  Justice, 

Uan  Francisco,  Calif. 
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■kSUBf£OTt     IiropeMd  Inolneratlon  ifr&nohla*  ;;«nnot  be  Tasted 
^  vlihout  ::^«flnlt«  A«tion  b/  auperTleors* 

0«ntl«iBe&: 

Your  r©e«nt  requo»t  for  an  opinion  was  raoelred  in  dua  ooursa 
as  follows) 

l*U8t  tha  3ocrd  of  3uparvl8ora  take  daf  inita  aotion  by  ra solu- 
tion of  aoeoptanoa  bafora  an  injunatlon  prooaadizx^  oan  ba  brought  to 
raatralti  tba  grantiag  *f  a  franohisa  ordin&noa  to  tba  San  Franolseo 
Dispoaal  3ompeny^»   Inc.  for  Inoinaration  of  earbasi,   etc.'/; 


It  has  baan  aiig^^stad  tJiiat  an  apr-lloatiou  to  tha  courts  for 
daalaratory  rsliaf  to  dsolara  tba  rif^ta  and  duties  of  all  parties 
with  respaot  to  this  laatter  iai£;ht  ba  oojsisanoad.     Ho^rar,  an  action  for 
daolaratory  relief  woulA  not  ba  good  for  the  raeson  tlict  at  thavircsoit 
tizaa  thara  is  no  actual  oontrovarsy  within  tha  iaaanln«^  of  ^eotlon  1060, 
'J  •   CI  •  i^  • 

IX  has  also  baan  sugs^st*"^  ^hat  a  petition  for  a  writ  of  man- 
data  lai.dit  ba  filed  and  in  that  waj'  raise  the  vnrioua  TX)ints  of  law 
in  Qonneotion  with  this  natter.     However,   nandamiuB  will  not  lie  for  tha 
reasons  hereinafter  advanoad  with  respaot  to  applications  for  injunc- 
tions, nor  will  an  applioation  for  a  writ  of  ^Tohibition  for  the   8aii» 
reasons. 

It  is  a  fundaiaantal  rule  of  equity  that  injunctions  cannot  ba 
used  to  Control  discretionary  acts  and  this  is  so,    although  the  powers 
vested  in  namlaipal  officers  are  quasi- Judicial  as  wall  as  adiainistrat- 
ive. 

3a«  32  0.  J.  342; 
32  J.  J.   200. 

In  32  C.  J.  367,    it  is  said: 

•♦^.Tiere  the  statute  re  luiree  a  contract  to   be  let 
to  tha  lowest  bidder,    the  lettin,:  of  it  to  one  net  the  lowest 
bidder  will  be  enjoined;   but  not  ♦   *  *  *  whera  ratification 
by  the  raunioi^lity  io  required  before  the  contract  Is  iiade.- 

3ee  DlBBITi  ▼.  w:r>  !U75N,  14  Atl.  210  (3onn.), 
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■  in  OARTTSf  T.  HaLBLHT,    885  £.   ft,  196    (Texes),    it  was  h«ld  t]\et 

Iturts  will  not  «n;3oln  tlie  enftOtr»nt  of  olty  ordinanoss  Talid  or  invalid 
■aess  It  la  -iade  cloarly  to  appear  that  irraparabla  injury  tmatdiately 
fill  ra»ijlt  from  the  nere  auaotiasnt  of  tli©  ordinance  without  intervention 
>r  attempt  to  dc  sorae  act  or  exerol&e  some  ,  rlvilOGe  under  it  and  equity 
fill  Interfere  by  Injuaotion  only  idien  it  beoor»s  neoeasary  to  restrain 
lorso  unlairful  and  injurious  aot  authorized  by  ordinance. 

See  32  c.  J.  S63. 

In  AJSHIOAIT  CCiO.  )1Sim  CO,  ▼.  zrZQVJ.  CCAX  ;J.T>  FCCD  cciinssioH, 
06  Fed,  568  (Ind.),   the  eourt  held: 

"You  cannot  noko  any  i^oof  as  to  a  hypothetical  con- 
dition In  the  future." 

3ee  S2  ;»  j.  345, 

In  U  OAI.  JTJai3  S02,   the  text  writer  sets  forth  the  following: 

"Municipal  Lesislatlon.     An  InJ^motlon  raay  not  be 
^yranted  in  oellfomla  to  ^rerent  a  legislative  aot  by  a  munic- 
ipal corporation  witiiin  the  sooi^e  of  its  rovers.     Consequently, 
the  decisions  clearly  enimolate  the   principle  that  wUere  power 
to  aot  is  delegated  to  a  local  ^ovorning  body,   tlio  wisdom  and 
need  for  the  ex?srciBe  of  -tymrr  one  way  or  another  are  questions 
wiiich  rest     rixaarily  within  the  appropriate   jurisdiction  of 
such  body,  and  will  not  be  decided  in  advance  by  the  court.     It 
Is  the   iuty  of  that  body  alor»  to  ascertain  tlio  facta  and  there- 
after to  exorcise  a  judgment  and  discretion  as  to  the  appropriate 
action  to  bo  tai*en.     TJie  j^resimption  is  that  it  will  do  its  duty, 
and  injunction  will  therefore  not  lie  to  control  its  action.     The 
fact  that  the  treetenod  act  r«iy  be  in  disregard  of  oon;  titutional 
reotralrte,   does  not  affect  tho     uestionj   it  lo  laclslatire  dis- 
cretion which  is  exorcised,    and  that  discretion,   whatlior  rl:^:ht- 
fully  or  wx*onc;fully  exeroiaed,    is  not  subject  to  intorfercnco 
by  the   Judiciary." 

In  nUDU  T.  S  ■   JOUitP,    147   Jal.  21  at  24,    wo  find  the 

•llowlnr  r^ortinent  !»■■ 

"In  Alpera  y.  c3«n  Francisco,   32  ?ed.  SOS,  la*.  JXi&tice 
Fiel  ,  dlscuaalnc  tlio  storm  natter,    says:      •Tlie   sane  ozenption 
from  Judicial  intorforenoe  applies  to  all  lefsislative  bodies, 
so  far  as  tneir  loGlslctlre  discretion  erten  is.     irunici  ,«1  corp- 
orations are  the  ins truoen tali ties  of  tho  state  for  the  norc 
oonTeniant  adminlatration  of  local  affairs,   and  for  tliat  vurtose 
ure  inrcsted  with  certain  lecl^lat-l^*  T'Ower.     In  the  exercise 
of  that  TOvtQT,   UT>on  tho  subjects  autraltted  to  their  Jtirlsdiction, 
they  are  as  much' beyond  Judicial  interference  as  the  legislature 
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of  the  sta^t     Tbt  court*  eanoot  In  %hm  om  •«••  forbid  tht 

pe8s&{^  of  «L  Iftw  nor  In  the  o&er  the   ;«ss«lc*  of  a  roaolutlca, 
ordor,    or  ordin&nea.     If,   by  either  body  the  leglelature  or 
the  board  of  supenrisore,   an  uneonstltutlonal  aet  bo  paee^d, 
Ita  onfbroencint  Lmy  be  errestea,     rho  jartlee  aoeklri'^  to  ex- 
ecute the   invalid  act  can  be  reached  by  the  courts,   wj^ile  the 
lecleXatlve  body  of  the  state,   or  of  the  inunlelpality,    In  the 
exeroiso  of  its  10£;ltilatiTe  discrotion,    ia  beyond  t:;elr  juria- 
diotion.     The  fact  that  in  either  case  the  leglalatiTc  a*t 
threatened  aa/  be  In  disregard  of  constitutional  restralnta, 
and  impair  the  obll£(atlon  of  a  contract  as  alleged  in  this 
•aae,   does  not  affect  the  question.     It  is  legislative  dla- 
cretlon  vhioh  is  exercised,   i^nd  tr^at  discrotion,   vhdthar 
rl^tfully  or  wronnfully  exercised,    la  not   subject  to  inter- 
ference b7  the  judiciary.*     iJLpers  t.  3«n  i>'rf\noisoo   was  re- 
Tiewed  and  affircssd  by  the  supreste  court  of  the  Unites    'tatea 
In  the  recent  ooae  ct  lucOhord  t«  liJuiaTllle,   IBS  tJ*  ^.  49S« 
In  oonsonanoe  vith  these  utterances  are  the  declalons  of  our 
oim  state  in  7all  v.  County  of  Gutter,   SI  iJal*  237;  I^cBrlde 
T*  Keirlln,    1£9  Ual«  36;  Barto  v.  s^upervisors,   1S5  aal.  4w4. 
FinaJ.ly,   It  r^j  be  added  that  tlils  X'rinelple,   of  TvUioh  ex- 
poaltlon  has  thus  boen  r<ade,   is  cryatalllaed  iu  the  language 
of  aeetioa  MAS  of  the  ClTll  Code,   idiich  declares  th&t  an 
injunction  cannot  bo  /^ranted:    'V.     To  prevent  a  legislative 
aet  by  a  mur»lttlpal  corporation, "• 

under  the  preaebt  proocuure  aa  heretofore  outllnea  to  the  Board 
<tf  Japearrlaors  it  apijoars  that  the   ^atjsin^^  of  a  resolution  of  accpotance 
would  precede  the  actual  grentin^j  of  a  franchise  ordinance*     In  vivw  of 
the  fact  that  the  franchise  cidinaitee  eooBtltutea  a  oontraot*   the  tclss- 
of  the  resolution  ^smuld  ut^i-lj  be  «b  OTort  act  leading  tcnard  the 
^orlhtS  into  of  the  contract,  ao  that  «hon  such  a  resvolutlon  It  paa^fd 
deflnlt"*  action  tv'ainst  the     Board  of  ^unervlsora  laight  be  taken,  but 
Bot  sooner,   for  the   reason  that  the   ..u^iorvl  .ora  sEuat  aake  a  definite 
Bove  before  a  cause  of  action  arises*     Until  such  tiiec  aa  ^e  resolution 
is  passe     tne     uperrlsors  are  merely  exerclsinf:  their  legislative  dis- 
cretion,      hen  tfiO   roeclutioR  has  been  passe-,  tho  supervlsore  have 
begun  the  course  of  creatine  »  definite  ohlisation  and  the  ^aestlon  of 
tisoretion  is  no  longer  pertinent* 

It  la,   therefore,  «y  opinion  thnt  'Jjitll  tho  "otird  of  ju:»r- 
▼Isors  i^\^  a  definite  riovo  leading:  tovard  acceptance  of  the  bid  of 
the  ^an  Francisco  [Jin^osal  Cor.. any.    Inc.  no  action  for  an   Injunction 
•an  be  properly  brou^^ht.     This  noans  that  the   Issue   is  now  squarely 
before  the    ioard  with  resroct  to  t*ietber  the  Boar*  desires  "t©  aecept 
•r  reject  the  iaroposltlon*  of  the  ian  ?ranclsco  Disposal  Company,   Ins* 

This,   of  eo\a*se,    in  view  of  ay  opinion  becoiasa  entirely  a 
question  of  lollcy. 

Respectfully, 
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February  2,1931. 


3UBJ:.CT:      In  r«  Proposed  Transfer  of 
Lot  on  North-east  Comer  of 
Taylor  and  Vallejo  Streets. 


Qentlament 


Reply inp;  to  your  queJby  whether  the  :ioard  of    4ucBtlon  may 
transfer   the  raoant  lot  situate  on  the  north-east  corner  of  Taylor 
and  Vallejo  Streets   to   the  park  Cooualsslon.  please  he  advised  as 
follows:  * 

0:"INION. 

The  lot  above  referred  to  was  oonvoyed  by  the  Board  of 
Xduoatlon  through  the  commissioners  of  the  "Funded  nebt"  by  deed 
dated  Aiigust  3,1858,  and  recorded  in  Liber  292  of  Deeds  at  page  34S, 
By  such  transfer  the  legal  title  passed  to  the  Board  of  duoatlon  and 
beneficial  title  to  the  City  and  County,   The  Jlty  and  ::ounty  having 
no  proprietary  interest  In  the  land  the  lend  cannot  be  deemed  property 
belonging  to  the  City  .-■nd  County  for  the  Durpose  of  permitting  It  to 
be  transferred  from  one  department  to  another. 

Board  of  duoatlon  vs.  Fowler,  19  Gal .11; 

Board  of  Education  vs,  i,  artln,  92  Cal.  209; 

Opinion  of  Hon.  Franlclln  K.  Lane,  dated  June  8,1908. 

We  would  also  call  your  attention  to  our  opinion  rendered 
to  the  Hoard  of  Supervisors  tinder  date  of  April  3,1928,  wherein  a 
similar  question  is  decided  although  It  deals  with  lands  received 
from  the  committee  on  Outside  Lande.   The  pertinent  and  applicable 
paragraphs  of  the  opinion  read  as  follows; 

•*  The  legal  result  of  the  action  of  the  Board  of 
Supervisors  in  its  acooptanoe  of  the  reservationa 
is  that  the  property  reserved  for  school  purpose* 
became  impressed  With  that  oarticiiLar  character, 
and  so  being  passed  to  the  jurisdiction  of  the 
Board  of  duoatlon,  when  our  Charter  was  adopted. 

Section  1,  Chapter  II,  Article  II,  of  the 
Charter,  places  in  the  hands  of  the  Board  of 
Education  the  initiative  as  to  sales  of  land 
reserved  or  dedicated  for  school  purposes,  and 
if  sales  are  effected  of  such  property  thj 
proceeds  must  be  used  for  purchasing  school 
sites. 
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Th«  pjroperty   In  question  cannot  b«  tek«n  orer 
by  the    f'oprd  of  Supnrvliiors,    without   authorization 
of   the  iioerd  of   ckiucatlon,   and  If   taken  over  by 
that  medium,   there  must  be  a  cons iteration  for 
the  same,   otherwise  the  Board  of    rfluoatlon  would 
be  Tiolfiting  the  provisions  of  their  trust*** 


Briefly  stated  tha  lot  in  question  Is  held  in  trust 
by  the  lioard  of     ducation  and  may  not  be  oonreyed  v^ithout 
adequate   oonsideration. 


Respectfully, 


City  Attorney, 


BOARD  OF   3DUCATI0N. 
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Fabruarj  S,  IVSX, 


SUBJlECTt     Copy  of  ?ropo«»d  Charter  or  Arguaents 
i|pLr C'     r«8p«otlni;  thtt  same  not  to  b«  mailed  t« 
f^  r    ^•otors  by  Rogiatrar  of  Votars* 

D«ar  Sir: 

Tour  l«tt«r  of  th«  S9th  ultlao  !■  befor*  bm,  abA  I  not*  that 
la  rafaranoa  to  tha  Spaolal  (Chartsr)  election,  to  be  held  next  month, 
you  daelra  opinion  on  tha  following  propoaitlona: 

tA.)  Should  *a  anoloaa  e  oopy  of  the  propoead 
Charter  aa  aubalttad  by  tha  :>oard  of  Fraeholdara  with 
ipla  ballot  whioh  wa  aall  to  eaeh  voter? 


"(B)  la  a  printed  argument  for  or  agalnat  aaid 
proposed  Charter  perala^:ible  to  be  n^ailed  at  the  aaae 
tlae?  If  ao,  who  has  authority  to  preaant  aame  for  mall- 

OPINION 

The  problem  dealgnated  abore  aa  (A|  auat  be  anawered  in  the 
negative* 

The  proeedure  for  the  adoption  of  a  new  oharter  la  very  elab- 
•rately  expreaaed  in  Section  8,  Article  XI,  of  the  Constitution  of  the 
State  of  California,  and  there  879 no  prorlalons  aot  out  in  aald  law  for 
■ailing  to  the  eleotora  a  oopy  of  the  proposed  Charter. 

The  mode  for  informing  the  electors  of  the  nature  at   the 
poroposed  meaaure,  aa  atated  in  the  Constitution,  ia  aa  follows: 

"♦  *  *  The  legislative  body  of  said  olty  shall 
within  fifteen  days  after  such  filing  oause  said  charter 
to  be  published  onee  In  the  official  paper  of  said  city; 
*  *  *',   and  shall  cause  eoplea  of  auoh  oharter  to  be  print- 
ed In  convenient  pamphlet  form,  and  shall,  until  the  date 
fixed  for  the  election  upon  auoh  charter,  advertise  in  one 
or  more  papers  of  general  circulation  published  in  said 
city  a  notice  that  sueh  copies  may  be  hand  upon  application 
therefor.*  *  ♦" 

In  reference  to  the  inquiry  above  indicated  by  (B),  you  are 
advised  that  a  printed  argument,  either  for  or  against  the  adoption 
of  the  proposed  oharter,  cannot  be  mailed  out  with  the  sample  ballot 
addressed  to  each  elector. 

As  shown  above,  the  means  of  disseminating  knowledge  concern- 
ing the  proposed  oharter  is  limited  to  the  procedure  outlined  in  the 
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language  quoted  from  the  Jtata  Cone tl tut Ion.  Th«re  Is  no  prorlsion 
in  tho  present  City  Ch&rter  oovering  tbe  adoption  of  a  new  inetnraent 
in  It a  stead  and,  thua,  we  are  oona trained  to  the  terme  of  the  Con- 
etitutlon* 

Of  neoeaaity.  the  aeoond  query  asked  In  (B)  oannot  be  oon* 
aldered  under  the  holdlog  of  this  offloe  in  the  other  aattere. 

Reapeotfully, 


ITTfTTWQEBIT" 


Registrar  of  Yotera, 

City  HaU, 

^^an  Franoisoo,  Oalif. 
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February  5,   1931 • 


Of)     lYemlxims  on     ale  of  i'onds  must  be 
placed  in  xond  :'\ind« 

Oent lemon: 

This  office  ie  in  reoei-nt  of  rour  request  for  an  or^lnlon,    ae 
follove: 

•♦Id  tho  eyent  of  obtaining  e  rremlum  at  the   time 
of  tbe  s«le  of  the  .;'&r  kemorial  bonds,   roust  the  aiaount  ob- 
tained be  pleeed  In  t'le     er  :  eaaorlal  bond  fund,   or  nsey 
•ueh  prealua  be  place     in  another  fundv 

OPINIOK 

Section  29,  Article  XVl  of  the  Charter  providee: 

The  proeeede  of  any  sale  of  boi^s  shall  be  placed 
la  the  tre&sux*y  to  the  credit  of  the     roper  fund  and  shall 
be  ap:>lied  exolusively  to  tho  puTi^osee  and  objeota  mentioned 
in  the  ordinance  authorising  their  issuance  until  such  ob- 
jeeta  are  fully  aooorajlishea,   after  ?daich,    if  any  surplus 
reiaaina,    such  euriiue  raay  bo  transferred  to  the  ^^eneral  fxmd, 
exoept  that  if   such  fund  exeecs  the   sum  of  two  thousand 
dollars  then  such  surplus  and  the  ^iK>le  thereof  shall  be 
transferred  to  the  appropriate  fund  or  f'ands  to  pay  the   in- 
terest and  laaintain  tho  sinking  fund  or     rovide  for  tiio  re- 
tireinent  of  tho  bonded  indebtedness  in  conneotion  with 
which  such  surijlus  roifaains.** 

In  6  Uo^^ulllln  en  inmiolpal  corporations  (ad  ijd. }  £516,   ne 
find  the  following  langxiagei 

"*  *  *  th&   proceeds  of  bonds  sold  by  tae  iconic- 
ilMality  raust  be  applied  to  the   :ur?oses  for  wiiich  the 
bonds  were  issued  and  sold,   *  ■*  "*  ,^      fjsa  Thosipaon  v«  ;^t. 
Louis  (iiO.),   258  ...     .  969;  Litchfield  v,  Bridgeport 
(Conn,), 131  Atl.  sao) 

In  44  G.  J.  1219  we  find  the  following  lan9ia£:e: 

"/.ll  the    rroceods  of  a  sals  of  bonds  issued  for 
a   particular   .yur^oBO,    .xemiun  included,   belouf;  to  the 
fimd  to  wnioh  they  wer©  dedicated,   and  cannot  be  legally 
transferred  to  Riiuthar  fund;       '    *•■* 
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In  aity  of  oalcland  t.     illlama,   62  J.  A.  D.  1042,    the  Jietriot 
Oourt  of  Ap'>eal,    in  a  ease  almost  dlreotly  In  point,   held  that  the 
pveviUB  froia  tlno  sale  of  bonla  must  be   r-aid  into   the  bond  fund.     The 
oupreae  Jourt  affirraed  thla  deolelon# 

^ee  aleo  .illlaiaa  t,  Jlty  of  stookton,   195  Jal»  743. 

It  la,   therefore,  my  opinion  tliat  any  px^ralum  obtainei  froaa 
the  eale  of  the    var  I  enorial  bond  a  niust  be  adde.  to  the  bond  fund  and 
eanaot  be  irt.t}\drawn  from  this  fund  for  any  other  p\iPi>os9  than  the  eon- 
stpuetlon  and  corriiletion  of  the  .-/ar  liejaorlal,   with  the  exoOi^lon  noted 
in  the    Jharter  .xo vision. 

Reapectfully, 


-mwumm^ 


Board  of  3uperrlsors, 
City  nail. 
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r«bru«r7  6,  1931 • 


>JaCT:       upoolal    -leotlon  for  Jliacrtep  AwBn-antnt*. 


GentldBsen: 

Under  dat«  of  Fobruor/  5,   1331,   ywi  l|^|pli  1^  opinion  '*as  to 
the  legality  of  aubmlttlng  Jhartor  auo ndl2!i«iila^M  %m  •leotorata  at  tha 
alaatlon  to  ba  hald  Larch  26,    1931,    at  ^loh  tiine  the   /raaholdera* 
Charter  will  be  aubriitted  to  the  people  for  z^tifleatlon*     Thla  requeat 
ooneerna  only  aharter  aciaaAiBenta  whloh  are  in  oonsonanee  with  the  rro* 
Tiaiona  of  the  ilraeholdera*   Charter  hereinabo-ra  saentioned.'* 

o:  II  HON 

The  election  to  be  held  on  I/arch  26,    1931,    is  a  special  elect- 
ion called  by  the  Bo&d  of  Trecholdera  in  aceordenoe  vrlth  the     zo  vis- 
ions of  Article  :vl,   :.eo.  8,   of  the   vonatltution  of  the  otate  of 
California. 

The  Charter  of  our  City  and   County  raay  be  aiaended  by  proposal  a 
"'  "refer  subniitted  by  the  Hoard  of  ^uperTlsora  on  ita  motion  if  sub- 
ted  at  any  tiiae  within  six  month  a  next  nreoedinf^  a  re^lar  aession 
or  the  Legislature  and  before  the  final  adjournment  of  the   aes&ion* 
^ueh  tTOpoaals  :nay  be  j?ubiaitted  at  a  ai«ci&l  election  o&lla.'  for  that 
purpcM.     3ueb  pro:x>sal8  muct  be  adrartlae     by    ubliehing  the  ease 
once  in  the  official  .4i;>er  of  the  Jity  and   county  and  copies  suAbe 
printed  in  conrenlent  pamphlet  f oro  and  until  the  date  fixed  for  the 
election  an  adTertiseoant  nuat  be     rinted  in  such  nevapaper  that  sxi^ 
0 .  lea  may  be  hand  upon  application  therefor. 

The  election  so  oalle  .  oust  be  at  a  date  not  less  than  forty 
and  not  laore  tl;an  sixty  daya  after  tliA  coaoletlon  of  the  adTcrtlaeiaent 
of  the  election  in  the  official  paper* 

The  only  Jhartor  to  which  auvndnenta  may  be  propOMt  is  tlM 
oxistine  one*     It  woi.ad  be  iniossible,  of  eourae,   to  proyoM  mtmAm 
iMnts  to  a  Charter  not  yet  adopted* 

It  is  ief.:iil  for  the  Board  of  ^uperrlsore,   aetinc;  within  the 
time  above  specified  to  sulsait  any  asMndroent  to  our  existing  charter 
and  there  is' no  le^al  objection  to  fixing  the   date  of  said  special 
elaction  as  of  I.eurch  26,    1931*     ^^uoh  action  by  the   .  oard  of  ..uper- 
Tisors  crust  be  taken  at  your  laaeting  /ebruery  9,   1931. 

If  the  Freeholders'  Charter  receitea  a  najority  rote  at 
said  election  our  exietlni;  Charter  will  be  aupereo4o<i  by  the  free- 
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holders*   Charter  upon  ratification  by  our  Let',lslature,    If  so  ratified 
before  the  expircitlon  of  the  present  session,   and  all  amendments  to 
our  exlstlnij  charter,    eren  thoupjh  adopted  at  said  8i)eolal  eloetlon, 
would  also  be  so  sur^rseded. 

aespeotfully  subnittex, 


ismmmfmr 


Judioiary  Committee, 
Board  of  Supervisors 4 
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^•bruflry  13,1931. 


SUBJXCTj  It  is  not  ,  andatory  that  th« 

County  Assessor  Pooeiro  or  aot 
on  Protssts  against  Asaossmttnts. 


Dsar  sin 

I  am  in  receipt  of  your  recant  inquiry  requostin^  an 
opinion  as  to  whothor  or  not  It   is  nandatory  upon  a  0 otuity 
Asssssor  to  reo  ire  and   investigfita  pro  lasts  against  assassmants 
fllsd  by  hin  on  roal    property  subject  to   taxation  for  County 
yttrposss* 

OPINION. 

After  oareful  examination  there  cppears  to  be  no 
proTlsion  in  the  state  law  isaklni!:  this  duty  mandatory  ui>on  the 
County  Assessor* 

By  virtue  of  the  ?olitioal  Code  of  this  tate  there 
has  been  oreated  a  County  iioard  of  lilqualizaticm  for  the  express 
purpose  of  passing  upon,  rooelvlnist  and  deternlning  the  aoundnoss 
of  any  objeotioa  or  protest  which  a  tax  payer  raay  urf^e  rerarding 
the  assoaament  of  real  property  loooted  in  this  County*  (Sections 
S672  to  and  includine;  section  S677  Political  ^'Ode) 

The  County  Board  of  iSaualiacatlon  having  juried  lotion 
In  this  matter  by  expresa  provisions  of  the  Tolltioal  Code,  it 
is  our  opinion  that  It  is  therefore  not  njandatory  upon  the  County 
Assessor  to  reoeive  or  aot  upon  eoy  such  protests* 

Respectfully, 


City  .attorney* 
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SUBJiiXJT:  PreTttillng  late  of  Wages  in 
City  Contracts. 


Oentlenen: 


Your  Resolution  reading  as  followe  la  before  met 

"nssoLVm     that  tho  .ity  ttorney  la 
r^i  uented  to  render  an  opinion  as  to 
wiiether  or  not  the  r^oard  of  vubllo  yorka 
may  include  a  clauae  in  all  contraota  f4r 
public  work  ontered  into  by  the  city  and 
r         county  of  ian  Frcncisoo  specifying  that 
no  less  thsn  the  ■..iniramn  r-'te  of  wage 
called  for  in  the  award  of  the  Impartial 
«Vage  Board  shall  be  paid." 

OPINION. 

From  a  careful  reading  of  the  ?boYe  inquiry  it  aTM)#aM 
IZ  ?!  ^^Y!  '^'^^T*  ^«  desirous  of  a8cert«ining  whether  contreetTlet 
«,L!  ^-'^  f  ^^^   !;ounty  may  provide  therein  that  the  prerailing  or 
current  rate  of  wape  or  oompenaation  be  paid  to  persons  perfoming 
labor  or  servicea  in  the  carrying  out  of  such  contracts. 

+^-««o  ^A     ^^'^^J®*^^  as  trustees  for  th.  public  may  preaorib*  the 

d«^««  f/^f^i^^^S"*  ^^°''   ^''^°^  ^^  *^ii  contract  that  euoh  ^ork  be 
aone  on  its  behalf  when  such  terms  and  conditions  do  not  conflict -^ith 
atqr  law  or  rule  of  the  public  policy  of  the  3)ate.  "^xiui, 

Korrl8,at  al,  ts.  City  of  I^wton.et  al.(Oiaa.) 
148  ?ae,  123. 

h^or,   w  la^i^^i^^  provieions  in  contracts  let  by  other  cities  hare 
Doen  upheld  by  the  courts  of  various  states,  notably  in 

Maletts  va,  Spokane  (Wash.)  183  Pac.  1005; 
Ewen  vs.  Thompaon-starrett  Co.(N.Y.)  loi  .  . -.  894s 
Vagner  vs.  i^'ilweukee  {.til.)  188  N.W,  487: 
Jiilwaukee  va.  Kaulf  (yils.)  159  N.w.  819. 
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Th«  cea*  of  -alette  vs.  ;  nokano .  supra,  was  aftr'ln  considered 
In  137  Pao.  49S,  rjad  the  oourt  affii'med  the  d^scisloa  in  tivsn 
stronger  language. 

xlierefore  you  ar«  Informed  tact  auoJi  provislohs  in  contracts 
are  legal  unless  in  oontravention  ot   soae  State  law  or  cj:    ^ome 
proYision  of  our  Charter 

You  are  adTlsed  that  there  are  no  trite  laws  In  oontravontlon 
thereof  as  our  >tate  laws  simply  provide  that  tho  maxlsium  hours 
of  labor  performed  upon  all  public  work  done  by  cities  or  municipa- 
lities shall  not  exceed  eight  hours*  There  Is  no  wage  law  in  contra- 
vention thereof  as  such  wage  laws  as  exist  In  our  statutes  only  concern 
women  nnd  lainors.   The  provisions  of  our  Charter  to  be  consid-r^d  in 
relation  thereto  are  to  be  found  in  aeo«l,  Chap«III  of  rt*ll,  thereof 
reading  as  follows s 

"Every  contract  for  work  to  be  performed  within  the 
State  of  California  at  the  expense  of  the  Oity  tmi.   vOounty 
or  paid  for  out  of  moneys  deposited  in  the  I'reasury,  whether 
such  work  Is  to  be  done  within  or  outside  the  limits  of  the 
City  snd  "ounty,  >.nd  hether  such  work  be  done  directly  by 
or  under  such  contract  duly  awarded,  or  indirectly  by  or 
under  subcontract,  subpartnership,  day  labor,  station  work, 
piece  work,  or  any  other  arrangement  whatsoever,  must  provide: 

(1)  That  in  the  performfmoa  of  the  contract,  eight  hours 
shall  be  the  maximum  hours  of  Itrbor  on  any  calendar  day, 
and  thut  the  lainimum  wages  or  compensation  of  parsons 
porforrainf  Isbor  in  the  execution  of  such  oontrfict,  sub- 
contract, subpnrtnerehip.  day  If^^bor,  ctetlon  vork,  piece 
work  or  other  arranp-oment,  shall  be  three  dollars  per  day; 

(2)  that  any  person  performing  labor  in  tha  execution  of 
such  contract  sholl  be  a  citizen  of  the  -Jnited  itates  or 
have  declared  his  Intention  of  becoming  such;  (2)  that 
preference  in  the  oerformanoe  of  l^:'bo^  under  such  contract 
or  other  arrangement  shall  be  riven  to  persons  who  shall 
have  actually  resided  in  the  ;ity  tnC  County  and  shall 
have  so  resided  for  the  period  of  one  year  next  preceding 
the  date  of  their  engage  .'lent  to  perform  labor  thereunder," 

The  foregoing^  provisions  do  not  in  my  mind  prevent  the 
insrttion  in  suou  contracts  of  all  terms  In  consonance  with  said 
provisions  and  which  are  not  in  conflict  therewith. 

The  maximum  hours  of  labor  in  such  oontracts  cannot 
exceed  eir^t  hours  but  itiiaht,  vfhere  public  policy  deaiianded  it.  be 
!•■•  than  that,  and  the  minimum  wage  or  oomDensation  therein  to  be 
provided  may  be  greater  but  not  less  then  three  dollars  per  day. 
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S]^9olfloally  replying  to  your  request,  howaver,  permit  toa  to 
•ay  that  in  my  opinion  your  oord  In  no  event  would  be  laf^ally 
Juatiflad  in  adopting  as  tho  sola  basis  for  fixing  such  wages  or 
OQBpensatioA,  the  findings  of  a  non-offivlal  body  auoh  as  the 
Impartial  Wags  liOHrd,  Your  oard  may  oo'  aider  such  rindinga  hut 
only  in  con  Junction  v.ith  other  facts  such  as  other  wages  belnp  paid, 
wage  scales,  or  schedules  fixlnf^  wages,  which  you  may  find  to  exist* 
In  other  words,  your  Board  should  aaoertp.ln  all  possible  facte  in 
determining  what  the  prevailing  rate  of  wage  or  compensation  for 
similar  work  and  labor  perfoirmed  in  the  vicinity  whers  suoh  contract 
is  to  be  performed  for  each  respeotire  craft  involred,  ml^^h-  be,  ^nd 
■ay  and  should  resort  to  all  ayailabls  sources  of  information. 

You  are  adyised  that  under  q  properly  prepared  ordinanos  of 
the  Board  of  Supervisors  so  authorising  and  empowering, your  ;  card 
mat'  insert  the  prorision  in  all  such  contracts,  thr. t  the  prevailing 
or  current  rate  of  wags  or  compensation  sh' 11  be  pHld  by  contractors 
for  all  work  and  labor  performed  iinder  such  contract,  provided, 
however,  that  suoh  jvr.ge  or  rate  of  coifcf-onestlon  shell  not  be  less 
than  thzes  dollars  per  day, 

Bsspectfully, 

City  Attorney, 


BOARD  OF  PUBLIC   ORKS, 
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lebruary  18,1931, 


SUBJSCT:  Where  Suparvlsora  Submit  Proposition 

but  do  uot  Authorize  Printed  arguments 
Helative  to  ^aue.  ^o^^*  '^^   Printing 
Argunents  not  a  Jhar(;e  Against  the  City. 


y 


Deer  sirt 

r 

Your  letter  of  Jecouber  the  fir8t,19S0,  preaents  inqulriea 
oonoemlng  thd  le<;;allty  of  your  auditing  for  payment  the  olalma  of  the 
Miesion    enterprise,  for   the  following  items: 

"OWE;     Printed  Dodger  entitled, 'Vote  Yoe  on  Bond 
Proposition  38  County  Jail  Bonds,'    issued  by  the 
Citlsene  County  Jail  Coimalttee,   James  -^olph,Jr.Ptonorary 
Chairman,     .iaount:   $255 .GO. 

"TJTO:   Printed  Dodget  entitled   'Vote  Yes  Incinerator 
k  Health  Bonds  Proposition  59*,   issued  by  M.  V.   C'Shaughnessy, 

City  'Engineer.     Amoxint:   $250. 00, 

"THRSB;   Printed  Dodger  entitled,    'Vote  Yes  Garbage 
Incinerator  Health  Bonds  Proposition  39  on  the   [^allof, 
issued  by  the  Boari   of  I^ealth,   by   .?m,   G,   Hassler.M.D. 
Health  Officer {Board  of  Juperrisors  by  Health  Committee: 
Dr«  J.  I.i.   Toner, Chairman,  James  B.   Mo3heehy,  Alfred 
RonooTlerl.     Amount:    ^50.00." 


You  state  further,    in   the  above  mentioned  oaOBmnioatlon,   that 
It  resolution  was  passed  by  the   Board  of  Su 'errisors  authorizing  the 

irinting  of  the  aforesaid  dodgers  or  directing   that   they  be  sent   to   the 
(lectors.     You  intim&te   that  a  taxpayer  hae  filed  with  vour  office  a 
irotest  objecting   to  the  auditing  of  the  donends,   upon  two  ^rounds, 
'irst,   that  the  inirohaalng  /igent  should  have  handled   the  matter,   and 
'•oondly,    that  the  Juperrisors  are  not  empowered   to  use  the  funds  of 
'Ity  for  propoganda  purposes. 
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OPINION 

The  subject  matter  of  the  dodgers  dlBsemlneted  to  the  voters, 
hich  form  the  bases  of  the  claims  set  out  above,  were  propositions 
ubmitted  to  the  electors  of  this  3ity  ■  nd  ounty  for  the  purpose  of 
Bcurring  a  bonded  indebtedness.  There  can  be  no  duestion,  but  that 
he  dodgers  were  printed  arguments  directed  toward  the  success  of  each 
the  propositions  to  be  voted  upon  by  the  electorate. 

It  further  appears,  that  each  of  the  natters,  we  are  considering, 
•ubmitted  to  the  electors  by  the  Board  of  Supervisors,  acting  through 
Lnance. 

A  reference  to  the  r^rovisions  of  Section  10,  Chapter  IV,  Article 
I,  of  the  Charter,  establishes  that  any  measure  required  by  the  'harter 
0  09  submitted  to  the  voters  of  the  City  and  ounty,  fires  to  the  sponsor 
f  the  same  certain  rirhts  to  present  printed  arguments  favoring  the 
reposition,  in  the  below  stated  language: 

'*Sec*IO.   If  said  proposition  be  submitted 
upon  an  initiatlre  petition  of  the  registered 
voters,  the  persons  filing  said  petition  shall 
have  the  right  to  present  to  the  ]ioard  of  Election 
Commissioners  at  any  time  twenty-flTe  days  prior  to 
said  election,  copies  of  printed  arrruments,  favoring 
said  proposition;  If  said  proposition  be  submitted 
by  the  Mayor,  or  by  one-third  of  the  loard  of 
Supervisors,  or  by  persons  filing  a  referrehdary 
petition,  they  shall  have  a  similar  right  to  present 
copies  or  printed  arguments;*  ****** 

Our  situation  is  that  the  Board  of  Supervisors  submitted  the 
propositions  for  th.  purposes  of  creating  an  indebtedness  and  under  the 
terms  of  the  above  quoted  section,  such  Hoard  is  the  only  body  ruthorized 
to  present  printed  arguments  favoring  the  propositions,  which  will  be 
itaall^with  the  measure  td  the  voters,  by  the  Board  of  Section 
Commissioners. 

Insofar  as  the  Board  of  Supervisors  as  a  body,  did  not  by 
resolution  authorize  the  presentation  gT   printed  arguments  favoring  the 
propositions,  the  claims  as  hereinabove  set  forth  are  not  proper  charges 
against  the  city  treasury. 

As  the  foregoing  expression  randers  unnecessary  opinion 
concerning  the  grounds  of  protests  preferred  by  the  taxpayer,  we  shall 
pass  the  same  witxout  any  comment* 

Respectfully, 

City  Attorney 
THE  AUDITOH. 
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February  20,   19S1. 

IBJECT:     Garbage  Disposal  Franchise  Elds* 

•er  ^Ir: 

I  am  in  receipt  of  your  request  for  an  opinion  as  follows: 

1*  Is  the  incinerator  bid  submitted  by  the  San  Franoisoo  Disposal 
Vmpany  legal? 


2*  Are  dumping  at  sea  bids  legal  as  a  temporary  means  of  disposal? 

3.  In  the  ( 
egatlTei  is 
|e  be  obtained? 


3.  In  the  event  that  both  the  foregoing  questions  are  answered  in 
tie  negative,  is  It  necessary  that  new  proposals  for  disposition  of  garb« 


OPEIIOH 

Several  months  ago,  at  the  request  of  the  Health  Conmittoe  of 
lie  Board  of  Supervisors,  this  office  prepared  a  resolution  providing 
W  the  sale  of  a  garbage  disposal  franchise  under  the  provisloft^  of 
Ui  Act  providing  for  the  sale  of  street  railroad  and  other  franchises 
K  counties  and  municipalities,  and  providing  conditions  for  the  grant- 
DLg  of  such  franchises  by  legislative  or  other  governing  bodies,  and 
ipealing  conflicting  acts.**  Statutes  of  1905,  page  777;  amended  1909, 
ige  125;  emended  1915,  page  1300* 

In  view  of  the  fact  that  the  Charter  of  the  City  and  County  of 
in  Francisco  does  not  provide  for  the  granting  of  a  garbage  disposal 
ranohlse,  and  because  of  the  fact  that  the  aforesaid  statute  provides 
It  the  granting  of  general  franchises  and  privileges,  it  was  necessary 
)  proceed  under  Its  terms.  However,  this  statute  was  never  designed 
»r  the  p\irpose  of  granting  a  garbage  disposal  franchise.  It  was  un- 
jubtedly  passed  with  the  idea  in  mind  that  It  should  cover  public 
tillties  such  as  power  companies,  railroad  companies,  etc. 

There  are  a  number  of  provisions  in  this  act  of  such  a  nature 
I  to  make  it  difficult  to  :)roceed  with  the  granting  of  a  garbage  dis- 
asal  franchise  under  its  terms.  However,  in  view  of  the  fact  that 
Here  was  no  substitute  for  it,  the  resolution  was  prepared  in  the  best 
ilanner  possible  under  the  circumstances. 

There  are  several  Important  questions  regarding  the  legality 
f  this  resolution  arising  entirely  from  the  language  of  the  statute, 
iihloh  could  be  definitely  cured  only  by  amendment,  or  by  the  passage 
if  an  entirely  new  act  designed  to  cover  a  garbage  disposal  franchise, 
ibwever,  in  accordance  with  the  request  of  the  Health  Committee  of  the 
card  of  supervisors  the  resolution  was  prepared,  and  on  December  1, 
830  passed  to  print  by  the  Board. 
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The  aforesaid  state  law  provides  that  a  notice  calling  for  bids 
'tr  the  sale  of  a  franchise  must  be  published  in  accordance  with  its 
lerms.  Thie  was  regularly  done.  There  was  incorporated  in  the  notice, 
tt  published,  the  resolution  heretofore  mentioned.  You  are  doubtless 
ilready  familiar  with  the  tenns  of  this  notice  of  proposal  as  published. 

subsequently  to  the  publication  of  the  notice,  and  within  the 
«quired  time,  seven  bids  were  filed  for  a  garbage  disposal  franchise, 
'our  of  which  were  rejected  because  of  their  complete  lack  of  legality, 
ae  of  the  remainder  being  for  a  franchise  to  dispo&e  of  garbage  by 
jioineration  and  the  other  two  of  which  provided  for  disposal  by  dumping 
%   sea.  The  remaining  incineration  franchise  bid  is  one  of  the  subjects 
f  this  opinion. 

On  January  12,  1931,  the  date  set  for  the  opening  of  bids  in 
he  published  notice,  the  bids  were  opened  by  the  Board  of  Jupervisors. 
ubsequently,  and  at  various  times,  these  bids  were  discussed  in  open 
eetings  of  the  Board.  During  one  of  these  meetings  it  was  sviggested 
y  my  Chief  Deputy,  .*alter  i^.  Dold,  that,  in  the  event  that  the  incin- 
rator  franchise  bid  of  the  Jan  Francisco  Disposal  Company  was  looked 
pon  with  favor  by  the  Board,  this  bid  should  be  accepted  by  resolution, 
nd  a  taxpayer  be  induced  to  file  an  action  against  the  Board  of  ouper- 
isors  to  enjoin  them  from  granting  the  franchise  on  various  legal 
rounds.  This  was  suggested  for  the  reason  that  there  were  numerous 
lose  questions  concerning  the  legality  of  this  bid,  among  which  was 
be  point  that  the  bid  did  not  conform  to  the  advertised  notice  in 
irious  particulars.  Under  ordinary  circvimstances  bids  must  conform 
0  advertisements  for  proposals.  44  C.  J.  106.  However,  in  the  in- 
tent case  the  legal  questions  were  so  close  that  because  of  the 
Inane ial  extent  of  the  project  it  was  felt  that  they  should  be  decided 
f  a  court  of  competent  jurisdiction.   It  is  possible,  owing  to  the  fact 
hat  the  Board  of  Su-oervisors  contemplated  granting  the  franchise  for 
ash,  plus  other  satisfactory  terms  and  privileges,  that  the  rule  with 
•gard  to  lack  of  conformity  of  a  bid  to  the  advertisement  may  be  some- 
hat  modified  or  relaxed. 

The  bid  cf  the  San  Francisco  Disposal  Company  contains  the 
tatement  that  "the  company  agrees  to  sell  the  plant  to  the  City  at 
he  end  of  any  calendar  year  during  term  of  the  franchise  upon  the 
layment  to  the  Company  by  the  City  of  ^900,000  in  cash".   This  is  oon- 
irary  to  the  advertised  notice  which  states  "that  the  City  and  County 
f  3an  Francisco  shall  have  the  right  to  purchase  the  plant  at  the 
ind  of  any  calendar  year  for  a  sum  to  be  fixed  by  the  bidder  in  his 
ild,  less  depreciation".  The  advertised  notice  does  not  provide  for 
In  exclusive  franchise.  The  bid  of  the  oan  Francisco  Disposal  Company 
Irovides  for  an  exclusive  franchise  for  twenty-five  years.  Therefore, 
view  of  your  direct  Question  concerning  whether  the  bid  of  the  L.an 
rtncisoo  Disposal  Company  is  valid  and  the  general  rule  of  law  that 
ids  must  conform  to  the  advertised  notice,  it  is  my  opinion,  since 
am  constrained  to  resolve  all  doubts  in  favor  of  the  City  and  County 
t  aan  Francisco,  that  the  bid  of  the  Jan  Francisco  Disposal  Company 
hould  be  held  to  be  invalid. 
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i  V/lth  regard  to  your  second  question,  please  be  advised  that 

dumping  at  sea  bids,  as  a  temporary  means  of  disposal,  are  valid  not- 
withstanding the  vote  of  the  people  on  November  5,  1929,  when  they 
voted  a  preference  for  the  disposal  of  garbage  by  Incineration,  for 
the  reason  that  there  is  nothing  mandatory  about  such  a  vote.   It  ie 
gimply  the  declaration  of  the  desires  of  the  people  on  a  particular 
subject,  this  in  spite  of  the  provisions  of  oectlon  13,  Chapter  III, 
Article  XI,  of  the  Charter,  irhich  holds  that  any  declaration  of  policy 
of  principle  of  legislation  may  be  submitted  to  the  electors  in  the 
manner  provided  for  the  submission  of  ordinances,  since  this  section 
was  designed  to  cover  a  situation  which  could  be  disposed  of  by  the  simple 
expedient  of  passing  an  ordinance  carrying  the  policy  into  effect.  Of 
course,  the  wishes  of  the  people  on  permanent  disposal  should  be  respect- 
ed.  In  view  of  the  fact  that  there  are  apparently  two  proposals  before 
you  for  the  dumping  of  garbage  at  sea,  I  can  see  no  reason  vAiy  these 
bids  cannot  be  considered  at  this  time* 

It  is,  therefore,  my  opinion,  from  the  viewpoint  of  legality 
alone,  that  it  la  not  necessary  that  new  bids  for  the  disposal  of 
garbage  be  obtained. 

Hespeotfully, 


CITY  iiTTOSlIEY 


Th»  Mayor, 
City  Hall. 
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February  24,1981, 


SCTBJEOT:   Board  of   Sup^rvl.'^ors  not   ^^squlred  to 

Cause  Oopiaa  of  Proposed  Charter  to  be 
Mailed  to  SI eo tors. 


Gentlemen t 


F«hru«T.v  i7ti  iqSJ^     i!***^®*  receipt  of  the  cormunloation  dated 
r?if«^I  lltii,l9Sl,   addressed   to   the   ioard  of     uporviaors     from 
ClTlo  lea^e  of  Improvement  Clubs  and  Associations     and  refeS^ 

reouaat  f^^®^^**^'*  ?*!  **u*  ^^  ^^'^  ''^''^*»   indicated  letter  Is  a 
«!^SnfL   n?     ^he     oard   to  have  printed  sufficient  copies  of  the 
SSlS  and  «i^f  o^   jLi'^"   customary  pamphlet  for«  .nd  in  the   saSe 
!«5il       J  elze  of  type  as  is  used  In  presenting  proposed  Charter 
amendments,   and  authorize  the  Hsf^lstrar  to  for5a?d  them  by  mill  at 

aSaM^^^i?"*.?^*^'^^^  5^^'    ''^  ^^  citizens  entltred  ?o  vote  at  the 
special  election,   «arch  26,1931,     The  problem  Is   the  lej?al   neo   a«ltv 
of  ocanplyinf^  with  the  aforesaid  request.  neo   sslty 


OPINION. 


t*  ♦».   ,  '^®  proposed  Charter  is  Initiated,  preoared  and  Dresentad 

o?  *ecMor8'"r?Ll«%?'^'  ?f  .'"^\^  soleiy'undeJ  ?he1r?v?srSn:* 

L  +?  ;?  II  .'.rtlcle  XI  of  the  Constitution  of  the  tate  of  California. 
1«!  «LJ^^  dissemination  of  information  concerning  the  proposed  or^aSl? 
law, such  section  provides  as  follows:  w^upoBwa  organic 

lt»,L\.I^!  The  legislative  body  of  said  city  shall 
within  fifteen  days  after  such  filing:  cause  such  charter 
to  be  published  onoe  in  the  official  paper  of  said 
City;    ^   and  shall  cause  copies  of  jsuch  charter  to 
be  printed  in  convenient  pamphlet  form,  and  shall  until 
the  date  fixed  for  the  election  upon  siich  charter. 
advertise  in  one  or  more  papers  of  peneral  circulation 
published  in  said  city  a  notice  that  such  copies  may 
be  had  upon  application  therefor.  *     "  " 
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^ur.   -^h   !T!^     ^^-v^^?^  oontained   in  the  abort  quoted  lan^ag.  or  In 
our  wherur  which  dinct.  or  authorize,  the     oard  of    .upopJuor. 
to  eaus.  to  be  mailed  to  the  elector,  ocple.  of  the  propoJir:b?r?«r. 

th<=        In  the   oase  of  r-eopX*  ▼.   Ouan,  86  Oal.   238,    the  provialone  of 
this  eectlon  in  refrard  to  the  mode  o^  fraalnp  and  adopting  a  f?2ehttld«r.i 
Charter  was  dlacus.ed.   ead  it  waa  held   that   thoprSceduJS^r esc ?!bJJ 
^*J%!*r^?!^y  pursued.     This  oonclaslon  was  based  Inrrely  upon   the 
S^?;I.S%.S:ri'd'°?f  ^  !«..  under  constitutional  r.-rorislLsr 
wSr"SylJlois^2e  LJi  ?!"Jf  *»'3^  «"^  prohibitory  and  it  1.   slld"under 
■uoa  proTisions  tiie  BOd«  is  the    >easure  of  the   power".        "Tiia  puthft^i+tr 

ill  cT  lll"\nT'orTT.^i   '"   '^^**  ^••"  ^^  ^^^^^-onlrt  7l%7tlTl\''' 
X3A  cni,  263,  and     oraa,   et  al.  r.   Foster, et  el.  189  Cal.610.  * 

It  thus  appears,   In  face  of   the  construction  pie cod  UBon   th« 
aforewiid   section  by  t^e  courts,    that  the  ^oard  of  -?^ei?lsS?«  oan   *> 
Saiii^h*^*  '^**  outlined  in  thi  language  o?  ?he  Con.U?^tion     III  3Soh 
^i!*..*^*  ^^••i  regretfully,   I  aust  adriee  you  to  deny  the  requeSt 
made  unon  you  by  the   aforeslld  organiaatlon.  requeex 

Respectfully, 


^nty  Attorney. 


Flnanott  CoaBlttee. 
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Uaroh  2,  1931. 


SUBJECT:   Interest  on  netch  Hetchy  Bond  Fund, 

Operative  Fund  and  Reserve  I'\ind  Moneys. 


Dear  oir: 

I  am  In  receipt  of  your  request  for  an  opinion  as  follows: 

REQUEST 

♦♦The  Treas\irer*s  of  floe  now  holds  certain  sums 
of  money  from  the  Hetch  Hetchy  project,  some  from  the 
proceeds  of  the  sale  of  bonds  and  some  from  the  earnings 
and  reserve  funds. 

"The  question  now  arises  whether  or  not  interest 
from  these  funds  should  be  credited  to  the  Hetch  Hetchy 
bond  fund,  operative  fund  and  reserve  fiind. 

"At  present,  the  Interest  on  these  funds  is 
credited  to  the  General  Fund  of  the  City  and  County." 

OPETION 

In  1927  the  Legislature,  by  a  two-thirds  vote,  adopted  an  act 
controlling  the  deposit  in  bank  of  moneys  belonging  to  any  county,  city 
and  county,  city,  town,  municipality  or  other  political  subdivision. 
This  act  was  approved  by  the  Governor  on  May  24,  1927.   (statutes  1927, 
page  1389)   In  part  the  act  provides  as  follows: 

"Interest  on  all  moneys  deposited  as  herein  pro- 
vided for  shall  belong  to  the  county  or  municipality  rep- 
resented by  the  officer  making  such  deposit,  and  shall  be 
paid  quarterly  into  the  general  fund  of  such  county  or 
municipality,  except  where  the  law  otherwise  directs." 

Section  2,  Chapter  III,  Article  17  of  the  Charter  is  to  the 
same  effect. 

Subdivision  1  of  Section  16  of  Article  211,  provides: 

"\7henever  any  public  utility  shall  be  operated  by 
the  City  and  County,  the  receipts  from  such  utility  shall 
be  paid  daily  into  the  City  treasury,  and  maintained  In  a 
s^teoial  fund  set  aside  for  such  utility." 

"Interest  earned  upon  the  funds  of  a  utility  are 
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•reoeipta'  from  that  utility,  and  therefore,  they  should 
be  treated  In  all  respects  as  other  Incoioe  from  the  util- 
ity and  be  credited  to  the  special  fund  xnalntalned  by 
your  office  of  that  particular  utility."  (See  Opinion 
of  John  J.  0»Toole  rendered  October  14,  1929.) 

Section  10,  Article  XII,  provide«  in  part  as  follows: 

"The  proceeds  of  any  sale  of  bonds  shall  be 
placed  in  the  treasury  to  the  credit  of  the  proper  fund, 
and  shall  be  applied  exclusively  to  the  purposes  and 
objects  mentioned  in  the  ordinance  authorizing  their 
issue  until  such  objects  are  fully  accomplished;  *♦*.»• 

A  construction  of  this  portion  of  Section  10  would  seem  to 
indicate  that  any  interest  reoelTed  from  the  proceeds  of  the  sale  of 
bonds  should  be  credited  to  the  Hetoh  Hetchy  bond  fund,  in  view  of  the 
fact  that  the  proceeds  of  any  sale  of  bonds  must  be  Icept  in  a  separate 
fund. 

Subdivision  3,  Section  16,  Article  XII,  provides  for  the 
keeping  of  tlie  accounts  of  any  operated  utility  "in  such  manner  as  to 
show  the  true  and  complete  financial  results  of  such  municipal  owner- 
ship *  *  *".  Unless  interest  earned  on  the  funds  of  the  utility  are 
credited  to  it,  the  "true  and  complete  finanolal  results"  are  not 
shown. 

The  whole  scheme  provided  by  our  Charter  for  the  operation 
of  a  utility  contemplates  that  the  particular  utility  should  be  oper- 
ated, so  far  as  possible,  as  a  privately  owned  one.  Interest  earned 
on  the  funds  of  a  privately  owned  utility  would,  undoubtedly,  belong 
to  the  utility. 

Since  the  Iletoh  Hetchy  reserve  fund  consists  of  money  taken 
from  sums  derived  tlirough  selling  power,  it  would  seem  logical  that 
Interest  earned  from  the  loan  of  the  "reserve  funds"  should  be  cred- 
ited to  the  reserve  fund  and  not  to  the  general  fund. 

It  appears,  therefore,  that  it  was  intended  that  interest 
received  from  a  loan  of  the  proceeds  of  the  sale  of  bonds,  and  also 
moneys  in  the  operative  and  reserve  funds,  should  be  credited  to 
these  various  funds,  and  not  paid  into  ttie  general  fund. 

It  can  very  readily  be  said  that  the  law  directs  that  in- 
terest on  the  moneys  of  these  various  funds  should  be  credited  to 
these  various  funds,  even  if  only  by  implication  rather  than  express- 
ly. 

You  are,  therefore,  advised  that  the  interest  on  the  funds 
aforesaid  should  not  be  credited  to  the  general  fund  of  the  City  and 
County  of  San  Francisco,  but  to  the  specific  funds. 

Respectfully, 
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March  2,1931. 


bIJBJKGTt  Baaolutlons  of  .:o«zxl  of  fiupervinors 
Uo  i«o%  H«quir«   ^ifinnturtt  of  Moyor. 


I  hBT«  1»«for«  ■•  your  r«qtt«st  for  aa  opinion  &■  folloirst 

'*Oth«r  than  ordinances,   is  the     ayor  requlz>ed 
to  sign  fassad  to   :  rlnt  'lesolutiona  and 
Ado#tod  Hasolutlona?" 


OPINZCSf. 

I  quota  approvingly  tha  opinion  rendered  by  lion,   j  eroy 
V.    I^n^,  under  data  of  Jem'xary  12,1912,  as  follows: 

**;•  this  Affioe  Is  Inltietinf?  a  new  eystom  in  the 
Batter  of  adopting  resolutions  by  the    •uporvieors, 
I  would  lite*    to  be  advised  as  to  what  olaaa  of 
resolutions  need  not  be  sent  to  the  I^ayor   for  his 
approval* 

I  hsTo  read  the  o oinlon  of  former   ^ity  v>.ttorney 
Firanklin  K.  LaaA  (pc^s  214-B15,   Lane*s  Cpinlons), 
which  states   that  certain  ordinr.  ces  require  the 
■nyor's  approval.      J  would  liko  to  have  you  sapplaiaent 
thia  opinion  by  a  stato^tiant  of  the  olasaos  of  acts  that 
do  not  reouira  such  approval. 

\\>r  yovac   oonTonienoe,    I  subsalt   the  followinir 
elaasif ioatlon  of  the  resolutionB  of   this     card: 

!•      ■^solutions  directini;  the  Clerk  to  parfom 
SOBW  speolfie  duty  in  the  line  of  his   official 
amploymont. 

2.  Resolutions  of  instruotions  to  the  several 
Coiamittees  of  the  o^rd,  relating  to  conduct  of  the 
Bo<>rd« 

o*  dJilr^^^^f'^'^i'^'^  requ9Stln«  the  several  offloers 

or  opinion     or  onjling  their  attention  to  oerU.in  ™teSi. 
^^ir,:Z^    Kcsolu lions  prmntin^  j)annits  required  by 
ordinaaoe   to  be  obtained  from  the     oart  of     upar^sors. 

Please   indicate  which     if  »nv     nt  ♦»»<»  ^^.^^  «  . 

»ust  receive   tha  ne^i  e^lllLt     ^  ^'^"'^  ^"^  '^""•» 
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epproral  on  resolutions   Is  ntoessary  only  whan  seld  reaolutloas, 
if  adopted,  would  bo  ordlnanoas;   that  is  to  say,  vhanaTer  tha 
:3onrd  of  Huponrlsora  parfonaa  a  lepislatlYa  BOt-   ita  aotlon  la 
BUbJoot    'O  tho  o-proval  of   the     ayar ,  but   that   If   the  reaolutlon 
•annot  In  any  aenaa  ba  ar^id   to  bo  en  Oirdlncnca  or  a  le^islatlT* 
act  of   the  io  rd,   than  the  Mriyor**  e^)proval   1b  not  naoeaaary. 
Thia  opinion  T  oonsldar  to  be  un-^'oubtedly  c  rreot.      The  Alstlnotlon 
la  wall  at«t8d  in  the  Charter,  Article   TI.   deallnif  with   the 
*Lef;lslntlTa  Dapartnant*,  Chapter  1,   ::aealcms  8  and  0. 

seetlon  8  reada: 

*STary  laglalatlTo  aet  of  tho  City  and  Onuaty  ahall 

ba  by  ordlnanee*   ihe  eaaotln^  olauae  of  avei^  ordinenoa 

ahall  ba  In  theaa  words,  ^39   It  ordelnad  by  the  PaopXa 

of  the  city  ond  County  of  San  rwnciaoo  ae  followa.* 

Ho  brdlnanaa  shall  ba  r>a88ad  axoept  by  bill,  rnd  no  bill 

ahall  be  so  Fsiaended  as  to  chf-n^a  Its  original  purpose.' 

saotlon  9  reads t 

*Ho  bin  slMill  beoome  an  ordinance,  or  resolution  be  adopted, 
«aXes0  flmdly  paased  by  a  majority  of  all  the  anmbers 
of  the  Board,  and  he  vote  be  t^kan  by  nyes  and  noes  -nd 
the  names  of  the  members  to  tin;;  for  ana  agalnat  the  enme 
be  entered  In  the  '(ournEil** 

Here  wa  see  a  elear  dlatl notion  between  an  ordinenoa,  the 
laslslatlTe  act  of  the  Uity  <md  County,  first  property  Introduced 
toy  a  bill,  and  a  resolution  which  may  be  adopted  and  have  no 
lacislatlTe  aigniflo&noe* 

Howerer,  in  subsequent  sections  of  this  same  ehnpter  and  of 
other  oh;  ptera  of  the  charter  the  terms  *ofdlnanoa*  and  'resolution* 
ar^  used  rather  interchangeably  and  without  this  diatinotion  being 
kept  clearly  in  mind,  but  I  think  that,  as  fomer  :ity  ttorney 
Lane  says,  .>eotlon  16  of  this  Ohopterj  requlrinfr  'eyery  bill  rnd 
every  resolution  as  hereinbefore  proTlded.'  to  be  presents d  to 
the  veyor  for  his  approval,  applies  atriotly  t  euoh  resolutions  >^^ 
as  may  finally  beooaa  an  expression  of  the  leRlslatlve  will  of    y^ ^ 
the  Board  of  Supervisors,  In  an  ordinance. 

Therefore  you  are  advised  thnt  eec^  of  the  four  olassifioa- 
tions  of  resolutions  described  in  your  oomrauni cation  do  not  require 
the  approval  of  the  Mayor* " 

Respectfully, 

City  Attomi^  • 
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liaroh  4,1931. 


SOBJBCTt  Rights  of  City  Plannlnct  Ooumlsslon 
with  t«««peot  to  Bill  Bof^rdfl. 


nentlosMnt 

I  am  In  reo«lpt  of  your  request  for  en  opinion  as 
follows : 

**Tha  City  Plenulag  OoMnlsslon  la  daslrous 
of  obtftlnlntr  from  you  en  opinion  as  to  tha 
ralidlty,  under  tho  :2onlng  Ordlnpnoe,  of 
th«  bill  hoards  now  existing  on  the  north- 
westerly side  of  eat  Portal  Arenuo  b<5ti?'eon 
fifteenth  Avenue  and  sloat  Boulevard." 

OPINIOIJ. 

Neither  article  XVIII  of  the  Charter  creatlnr  the  City 
Planning  Commission  nor  Crdlnnnce  f7o«5464  {Zoning'  Crdlnrnoo)  oontsln 
any  reference  to  bill  bo'strds*  There  seems  to  have  been  no  Intent  on 
the  part  of  the  lioard  of  supervisors  when  tho  Ordlntnoe  was  passed 
to  provide  by  this  ordinfinoe  for  the  rerulatlon  of  bill  bo' rds  In  the 
City  and  County  of  Ban  Trfmcisso. 

Of  course  under  ^action  8,  Article  XVIII  of  the  charter 
the  ouporvlsors  may  by  ordlnwnce  prescrlhe  powers  of  refnilatlon 
ooncernizM;  bill  boards  to  bo  carried  Into  effect  by  the  Uty  Planning 
Soaolsslon. 

It  Is  «y  opinion  In  view  of  th©  foref^oin^  that  et  the 
present  time  th@  01  ty  flannlnp:  Commission  has  no  .lurlsdlotloB  over 
the  placing  and  erecting  of  bill  boerds  In  the  City  and  bounty  of 
;an  "raaoisco. 

naspeotfully, 

"ity  attorney. 

To- 

cmr  PLAmnoiG  commission. 
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iJBJ."CT;   Board  of  ^Ire  Concnlssionero  :nay 
iisslgn  Mombers  and  TCquipacnt  for 
Flra  Prot«otlon  Serrlo*  at  Airport, 
Mllla  Field. 


\- 


T  31r»: 

*      There  is  before  thie  offlea,  for  an  opinion,  a  request  aet 
rorth  In  a  letter  frwa  your  clerk,  In  the  following  ianjeruagei 

"I  have  been  requested  by  the  Airport  Ccaainlttee  of 
the  Board  of  Suporvisors  to  inquire  of  you,  v.hether 
or  not  It  is  possible  under  the  present  Charter,  to 
enaot  an  ordinance  which  will  permit  men  and  apparatus 
of  the  3an  '^rancleoo  Fire  department  to  leare  the 
confines  of  ths  City  end  County  for  the  purpose  of 
affording  fire  protection  to  projects  of  the  01 ty 
and  County  located  elsevihere*   llie  Committee  has  in 
ndnd  particularly,  the  permanent  assignment  of  men 
and  apparatus  to  'lllls  Field  for  the  protection  of 
the  Airport," 

OPnCION. 

The  first  point  to  determine  Is  TThether  the  object  of  service 
beyond  the  boundaries  o."  the  City  and  County  of  an  "rf-nclsoo  falls 
within  the  catarory  of  rL-^hts  expressly  or  Impliedly  granted  by  the 
law,   AS  was  said  in  the  case  of  MulTille  v.  City  of  San  0iago,185 
Gal.  p,  754  at  page  73*^: 

"In  i^eneral,  a  mxinlolpality  Is  competent  to  act  beyond 
Its  boxindarles  only  in  those  cases  in  which  it  is  so 
empowered  by  iQvC^islatlve  authority  and  it  is  necessary, 
In  passing  upon  the  validity  of  acta  of  a  municipality 
performed  boyond  ijr»  boundaries,  to  look  to  the  pensral 
laws  and  municipal  charter  for  the  requisite  authority. 
In  certain  instances,  owing  to  the  urgency  of  extreme 
expediency  or  nf?oa8sity,  express  authority  Is  dispensed 
with  and  the  power  of  the  munlcilpallty  to  perform  oertcln 
acts  beyond  Its  boundary  Is  implied  as  incidental  to  the 
existence  of  other  powers  expressly  /•rrnted,*' 
I. 

\  Under  the  provisions  of  an  Act  of  the  legislature  approved 

Iprll  28  19S7,  /.nJ  set  out  In  'tatutes  1927  at  page  486,  the  City  and 
bounty  4l  authorised,  and  empowered  to  aonulre  land  end  construct  and 
^mplato  lm^rove7:ents  thereon  necessary  and  convenient  to  the  maintenanee 
^f  airports;  the  flying  and  landlnp;  of  fiircraft  and  the  maintenance  of 
win^ars  for  storing  aircraft,  within  or  without  Its  corporate  limits. 
W   view  ov   the  expression  of  law  set  out  In  the  above  quotation^  it 
inquestionably  oppears  that  the  protection  of  the  property  rights  of 
he  City  located  at  illls  Field  can  be  said  to  be  "the  powers  of  the 
kuniclpality  to  perform  certain  acts  beyond  its  boundary  is  Implied 
is  incidental  to  the  existence  of  other  powers  expressly  granted. " 
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Tlae  control  of  the  members,  property  and  equipment  of 
the  Fire  Department  Is  repoaed,  under  the  Charter,  in  ths  Bo&rd  of 
Fire  CommisBloners,  and  not  in  the  Board  of  oupervisors,  Accorfiingly, 
tny  assignment  of  man  or  equipment  of  the  Department  to  Mills  Field 
Bust  be  ordered  by  the  said  Commission. 

As  a  praotioal  procedure  to  be  pursued  so  as  to  raeet  the 
situation  outlined  in  your  inquiry,  I  sug^^est  that  the  Board  of  Superrlsors 
pass  a  resolution  indioatlng  the  need  of  fire  protection  for  the  property 
of  the  City  at  the  Munioipal  Airport  and  further,  request  the  Board  of 
Fire  Commission  to  take  the  necessary  action  to  accomplish  the  desired 
result. 

There  is  nothing  In  the  aforesaid  operation  which  will 
sdversely  sffaot  the  standing  in  Civil  ierrioe  of  any  member  of  the 
Fire  Department,  and  you  are  so  advised. 

T^espectfully, 


City  ttorney. 


AIRPORT  COmiTTSB 
BOARD  OF  SUI^SRVISORS. 
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Maroh  9,   1931 


SUBJKT:     County  Jail  81  tm  Vtty  fi« 

Purehased  la  Anottaar  County. 

Doar  Sir: 

You  havo  sede  tha  raqueat  that  I  InfonB  you 
as  to  the  lagallty  of  purohaalBf  a  oounty  jail  aita  In 
3«B  llatao  County. 

OFINIOy 

The  city  and  County  of  oan  Vranolaao  nay,   If 
tha  fioard  of  ckipervlsora  ao  datarmlnaa,   purohaaa  a  Jail 
•Ita  la  San  iJatao  County. 

On  May  24,   1929,   Saotlon  4041a  of  tbe  Political 
Ooda  baoama  affaotira  and  this  aaotlon  oonfara  the  right 
to  purohaaa  a  jail  aita  in  a  oounty  other  than  the  oounty 
of  San  ^ranolsoo.       The  aeotloa  is  <;iuotad  In  full  for 
yotir  info x&at ion: 

"The  board  of  aupcrvisora  of  any  oounty 
aha 11  hare  the  povar  to  purohaaa,   receiye  by  dona- 
tion,   laaaa  or  otharffisa  acquire,  real  or  poraonal 
pzoperty  in  another  oounty  neoeasary  for  the  uae  of 
a  oounty  for  a  jail;  prorlded,   that  no  purohaaa  of 
real  property  shall  be  made  unless  a  notice  of  the 
intention  of  the  board  of  aupervisors  to  sake   sach 
purchase,  deseribing  the  property  to  be  purchased, 
the  prioe  to  be  paid  therefor,  fron  whom  it   ia  pro- 
posed to  be  purohaaed,  and  fixing  the  time  when 
the  board  iflll  meet  to  eonsUBRUte  such  puxehese» 
has  be«i  published  for  at  least  three  weeks  in 
soae  newspaper  of  general  oiroulation  publiahed 
in  the  oounty  where  said  property  la  to  be  oc- 
cupied;  or  if  none  be  published  in  the  oounty, 
th«a  that  has   been  posted  at  least  three  weeks 
prior  to  the  time   i^en  the  board  meets  to  oon- 
sUBMSte  suoh  purchase  in  at   least  three  pub  11  o 
places  in  eaoh  superrisadal  district   ill  ere  said 
property  is  to  be  occupied;  to  construct  or  lease, 
build  or  rebuild,    furnish  or  refurnish,   or  repair 
jail,  and  to  provide  all  necessary  offioes,   «s- 
ployees,  attendants  and  supplies  for  the  proper 
■ftintenance  of  saae.     irorided,    further,   that  the 
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eonssnt  of  the  board  of  superrlBors  of  l^o  oounty 
to  which  the  Jail  is  to  be  moved  must  be   first 
obtained  and  filed  with  the   board  of  superrlsore 
of  the  moving  county.     All  persons  adjudged  guilty 
of  am  offense  punishable  by  Imprisonment  In  the 
oounty  jail,  my  be  oonf  Ined  In  such  jail  located 
la  aJftother  oounty  the  saoie  as  if  euoh  jail  were 
leeeted  In  the  county  having  jurisdiction  of  the 
offenae.** 


Yours  truly, 


•?#*lffW«i^ 


CX7X  AIXOSMM 

''^'  mux  MOP  «%«««'' 
To  the  Honorable  Thoa.  P«  Qerrlty,   supervisor* 
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Maroh  14,  1981 • 

In  T%\     CaBip«ii«ation  for  ?«r  Dl«i  Sm^lxxymmm   of  th« 
Flr«  D«partia«ttt  while  Absent  frca  Duty  by 
reason  of  :>ie]aieee« 

Oentlemen} 

I  here  before  lae  the  letter  of  your  eeeretary,  relative  to  the 
abore  matter,  vhloh  reads  as  follows: 

"I  have  been  directed  by  the  Board  of  Fire 
Conmissioners  to  respectfully  request  an  opinion  from  you 
to  ooTer  the  following  ease: 


A  blaoksmith  at  the  Corporation  Yard  has  made 
applleatlon  for  nine  days  pay  during  which  time  he  was  off 
duty  suffering  from  LaOrippe.  whieb  he  claims  was  contracted 
while  on  duty  in  the  blacksaitta  shop  at  the  Corporation  Yard* 

I  respectfully  call  your  attention  to  section  3, 
Chapter  IZ  of  Article  IX,  page  188,  of  the  Charter  of  the 
City  and  County  of  san  Francisco,  which  reads  as  follows: 

*;7hen  any  officer,  member  or  employee 
of  the  Department  shall  become  temporarily  disabled 
by  reason  of  Injury  re  eel  red  or  from  slclcness  con- 
tracted while  in  the  actual  performance  of  his  duty 
therein  so  as  to  Incapacitate  him  from  performing 
his  duty,  the  Commissioners  shall  allow  his  salary 
during  the  continuance  of  such  temporary  disability 
or  sickness.*  (Approved  by  the  Leglalatuzn  January 
17,  1929), 

The  writer  has  advised  the  l?oard  of  Fire  Com- 
missioners that  they  have  the  power  under  the  above  quoted 
section  of  the  Charter  to  .ay  salaries  of  men  off  duty  on 
account  of  alckness,  provided,  however,  that  they  received 
the  sickness  or  Injury  in  the  discharge  of  their  duty. 

Does  It  not  resolve  Itself  down  to  this:  That 
the  Board  of  Fire  Commissioners  should  take  testimony  from 
the  applicant  and  tlien  It  is  a  matter  for  them  to  decide 
whether  or  not  the  sickness  or  Injury  was  received  in  the 
discharge  of  their  duty. 

The  Department  iliysiclan  reports  to  the  Board 
that  LaGrlppe,  Influenza  and  *flu*  are  not  occupational 
diseases." 

CPPilOH 

Prior  to  the  ameniment  of  the  Charter  in  1928,  there  Is  no 
PMistiott  but  that  per  dica  employees  of  the  City  ond  County  of  .:;aB 
Cisco,  including  those  in  the  Fire  department,  were  not  entitled 
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to  oonpansation  for  days  on  wnioh  thoy  w«r«  abMnt  from  duty  by  reason 
of  sielcnsss. 

This  ocsnoluslon  was  rsaoh«d  by  TTonorabls  -erey  V,  Long  when, 
on  .Tanuary  71.  1910,  he  adrlsed  the  Depurtiaent  of  iuleetriolty  upon  a 
similar  question.  Howeyer,  Insofar  as  tne  Fire  Department  is  ooncemeA 
the  rule  has  b*en  ehanged  by  Seotion  8,  Chapter  II.  Article  JK   of  the 
Charter  as  amended  in  19S8.  The  seotion  as  amended  reads  as  follows: 

'*';9hen  any  officer,  member  or  employee  of  the 
Depairtaent  shall  become  temporarily  disabled  by  reason 
of  injuries  reeeived  or  from  slekness  eontraeted  while 
in  the  actual  performance  of  his  duty  therein  so  as  to 
Incapacitate  him  from  perf orsalng  his  duty,  the  Com- 
missioners shall  allow  >il8  salary  durln^^  the  eontlnuanee 
of  such  temporary  disability  or  sioknesa."  (as  amended 
Novmber  6,  1023;  approved  by  the  Lef;lslature  January  17, 
1989.)   (Statutes  of  1929,  paf!;e  2017). 

The  effect  of  the  amendment  is  to  permit  the  (Amission  to  con- 
tinue the  compensation  of  any  officer,  member  or  employee  of  the  Depart- 
msnt  while  such  officer,  member  or  employee  is  temporarily  disabled 
from  slekneeA  contracted  while  in  the  actual  performance  of  his  duty. 

Therefore,  It  is  Incumbent  upon  the  Fire  Commission  to  de- 
termine frcm  such  r^rldence  as  it  may  desire  to  hear  as  to  whether  or 
not  the  sickness  suffered  by  the  employee  mentioned  in  the  letter  of 
your  secretary  was  eontraeted  while  In  the  actual  psrfomance  of  hie 
duty.  If  your  Ooiaaisslon  should  find  that  it  wes.  you  na&y  allow  com- 
pensation during  the  period  of  disability.  Should  the  erldence, 
however,  not  satisfy  the  Cemlsslon  that  the  sickness  was  contracted 
while  In  the  aotiml  psrformanee  of  duty,  compensation  cannot  be 
allowed. 

Sincerely  yours. 


etn  ..fTokr^iV 


Board  of  Fire  Coanalesioners, 
City  UaU* 
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Sutter  V  tr»et  >.. llroad  Goapany. 


0«ntl«a«n: 


naplying  to  ./your  Inquiry  of  7«braary  11.1951  j   in  regard  to 
th«  Birrendar  pf  franchiss  by  tba  Sutter  3tr««t  nallroad  Company,  ■rxlA 
the  duty  of   the  F.oard  of   Guporvlsore   In  re.-rnrd  th^sreto,   pleas*  be 
edrtsed  as  follows: 

OPINION. 

-.action  6a  of  Chapter  II,  Article  II  of  the  Charter  eirpressly 
proTidea,   u  ion  tha  filing  of  e  writt§n  declarntion  of  surrender  in 
'sccordanoe  with  the  proTisloas  of  the  eeotion,   tuat 

#  •»  in  oonsideration  and  by  reason  thereof, 
deelaraat  shall,  upon  makia^t  and  filing?  suoh 
deoleration  of  surreader  as  aforeaaid,  iaaaediately 
and  autoatatically  by  operation  of   law     «nd  t^iithout 
iSirther  aet  on  the  "art  o^  such"" daHTa rent  or  by  the 
TTitT  and  Co\mtY.  have  fvad  hold,    in  plaoe  thereof, 
an  operating  persilt  from  the  city  end   Coiinty  giving 
find  f^ranting  unto  suoh  declareat,  its  sueoessors  or 
asslPTis,   the  right,  until   suoh  operating:  permit  is 
revoked   in  the  manner  hereinafter  set  fortti       ^    *    ^ 

It  further  provides   that 

•*any  or>*ratlag  pearmlt  or  to  eny  ripht  thereunder, 
shall  be  for  twenty-five  yoars  from  the  date  of  the 
fillar  of   tho  deolaration  of  surrender  by  declarant 
Sere in  referred  to.- 

As  these  provisions  etTjphotioally  and   distinctly  Btote  that 
the  operating  permit  shall  be  ^ranted  "laaedietely  tnd  autoaotioaJLly 
by  oT?eratioa  of   lew  and   ..ithout  further  set  on   the   part  of   th«  declarant 
or  by   the  Jlty  »ud    ;ounty">  end   that  the  o  oration  i^anait  shall  be  for 
"twenty-five  years  from  the  date  of  the  filinr  of   thn  declare tion  of 
surrender    ",   we  ere  of   the  opinion  that  ab  affirmative  act  on  the   part 
of  the  i  oard  of  ;.upervisor»  is  required  by  th^^  provisions  of  said 
•ection  6- a. 

From  the  lenguege  used  it  is  obvious  that  the  intendment  of 
the  section  is   that  the  new  operating  permit  shall  instantly  issua 
autometioally  and  by  ooeration  of  Inw  without  any   intervening;  act  on 
the  part  of  the  Board  of  Jupervisors* 

t^espectfully, 

-ity  Attorney. 

BCivT?D  OF  3U:i;RVI30RS. 
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KMT..  £6,    1931. 


■UBJ..CTt     Ccrrpeno&tlon  dua  lioa«Clvll  ^ex*vloe 

;   'loyt©8  of  .  ator  'iopartiaeBit  Vorklng  . 

ur.d«r  'i.eaporary  ^^uthority  of  Civil  1 

.^rvloe  CoisBls&ion*  "  / 


Doar  sirst 

I  haTo  before  rm,  your  letter  rea&ing  as  follows: 

"Ordinanoe  8691  (Hew  Gerles)  reeulGtlnc 
the  operation  of  the  ^^an  Francisco    -ater  Ueport- 
joent,  proTlde&  tlxat  tesiporary  appointments  n^ade 
under    >eotlon  10  of  Article  XIII  of  the  Charter, 
shall  be  lii&ited  to  a  period  of  sixty  days  tind 
shall  not  he  subject  to  renewal* 

Two  office  boys  and  e  ^uperrisor  of  doolcs 

and  whipping  hare  been  holdia^s  temporary  eppoiat- 
ments  beyond  such  sixty-day  period  and  are  r.till 
ejaployed,  but  their  salaries  have  not  been 
approved  by  the  Givil  worvice  Goreaission  since 
KoToiabor  1,  1230. 

rlease  advise  us  as  to  'iS-hether  or  not  we 
ahould  continue  to  withiiold  our  approval  of  the 
salary  deoaada  of  these  es&ploycs." 

There  appears  to  be  some  conflict  between  the  ebarter 
revisions  and  the  provisions  contained  in     cction  3  of  wrdinance 
o,  G691,  nentioned  in  your  letter*       The  ordinance  provides  that 
.'pointments  rAde  pursuant  to  the  provisions  of  ^eotion  10  of 
tide  XI II  of  tne  charter  should  ror\&in  in  force  for  a  period 
ot  exoeeding  aixty  days,  and  only  until  ree;ul&r  appointiaents  can 
D$  made  under  the  provisions  or  the  article  laentioned,  and  that 
said  appointnients  so  B^de  shall  be  linited  to  a  period  of  sixty 
days  aiid  shall  not  be  subject  to  renewal* 

The  charter  provision  ic  to  the  effect  that  for  the 


^v^. 


.11. 


erf^   Siyifftsfft^ff*' 


'."-.tlr:   tiiat 


:jj»oilo?:  p's  8-il/»«*^  *fff?j!*'   Tin>ii  8"  OT:*'i- 


^(ta 


Ui/    lDG< 


' 


furposc  of  proventlng  the  stoppage  of  publle  busineas,  the  head  of 
any  dapartaumt  uayi  with  the  approral  of  the  CotintinBionoTs ,  taekB 
tecvporary  appolntssents  to  rerualn  in  force  not  exeeedlc^  sixty  days, 
aad  only  txntll  re^lar  appointr^nts  under  the  proTlsions  of  ^rtlele 

XIII  could  b©  made* 

The  zaaln  dlfferaaoe  between  the  ordlnEinoe  and   the 
charter  la  that  whea  a  teaporary  appointee  had  aerved  for  a  period  of 
elxty  days,  that  this  partleular  aypolntee  eould  not  be  reappointed. 
tVithout  deoldlng  as  to  whether  there  la  a  auxTlolent  conflict 
between  the  provlsloaa  of  the  ordinance  and  tte    proTlalons  of   liiC 
charter  on  this  particular  point  to  render  the  provisions  of  the 
ordinance  Illegal,   1  em  of  the  opinion  that  this  provision  wac 
inserted  in  the  ordlnanee  to  the  end  that  there  shotild  be  no  undue 
apnointaent  of  employeea  who  had  not  qualified  for  api^olntiaBnt  under 
the  provisions  of  the  Civil  s.>orvlee  article   in   \be  charter,  onci  that 
In  the  Inatant  oaee,  every  effort  has  been  aade  by  both  the  A'atar 
Dep&rtneat  and  the  Civil   service  Cosimlaslon  to  hold  exanlnatlone   for 
the  purpose  of  obtaining  elirlblos  for  the  positions  rsentloned  in 
your  letter,  and  that  the  services  of  the  reapeetlve  earployees  were 
&t  all  tlittea  neeesaary  for  the  iVater  Departsisnt* 

I  further  understand  that  exardjiatlons  have  now  been 
held  for  the  positions  imretoforo  occupied  by  these  tejaporary 
appointees,  und  th&t  the  Civil  ..ervlce  Co  j^ilaalon  is  about  to  certify 
Civil  .jojrvice  eligibles  to  take   their  places.      In  view  of  the    ffeet 
that  tlie  failure  to  hold  any  exat&inatlon  far  these  places  was  not   due 
to  the  desire  on  the  part  of  any  person  to  avoid  the  Civil  ^orvice 
provisions  of  the  charter,  and  ttiat  an  examination  covering  ttese 
particular  positions  has  now  been  held  by  the  Civil    :exrie»  Coaaaisaion 
and  elieibles  are  about   to  be  certified,  and  thrit  there   is  no     \«stion 
but   the.t  the  persons  who  heve  filled  these  poaitions  heve  perfonaed 
the  uervloes  required  from  thaa,  I  aa  of  the  opialoB  that  in  fairness 
to  both  the     ater  i.emrt.^uent   and  the  ©rployeea   theasuaelves,   their 
salaries  for   the  tlziie  that   they  Ixave  served  should  receive  your 
approval,  ond  ^ould  be  pal&t  ecoA  1  so  adviso  yon* 

iinoerely  youra. 


Gjnrc  A'TTorjNBT. 


To  the  Civil  jorviee  Coaraiasion. 
Oopy  to  the  A.uditor« 
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ifi&reh  51,  1931. 

Sir&rsaTt    isi^nliit;  of   swords  "iSaiu&eod'*  ttod  "Oontroll^d** 
v;lth  aeferftiMO  to  Oolleotlon  of  razas. 

B»«r  ulrt 

Your  r«qu«st  for  an  opinion  was  reooived  us  follows t 

**In  oomplianoo  wltli   ^-ao*  3017,   ..rt.  7   (re  ultus 
of  csolrent  oradits  arising  out  of  business  transaotod  in 
Jalifbrnia  irrcspeotive  of  tho  dor.icilo  of  the   ovsnor)   this 
offio©  lias  boen  asaesoirif:  said    saulvent  orodlto  at  tli«  1 
mill  r«)te« 

v.Mle  taaatlng  with  oany  objaetions  last  year,   tha 
A8ao8Sor*s  offioa  was  foraed  to  o<x.iply  with  the  al>ovo  section 
and  Inten-.s  to  Ixiforoe  the  aamo  to  tha  best  of  its  ability 
this  year,   provided  hovRsyar,   your  opinion, which  is  requested 
herewith,  meots  with  the  lan^rtiaga  sat  forth  therein* 

rha  writer  encloses  herewith  a  copy  of  an  adTerse 
rulini?;  by  the  jourt  of  Appeals  of  Ohio  which  laay  be  of  in- 
terest to  you,   Ia^owin.^:  however  that  auch  rulings  have  no 
jurix^letlon  over  our  aalifomla  codes. 

Could  you,    in  giviag;  us  an  opinion,    ohow  uii  a 
liiathod  whereby  we  :iay,   for  taxation  purposes,  determine  the 
\?ords  ^'^^oi-ipfil  or  controlled*  as  used  in  j^ec.  3C17  as  loost 
repreinsntatives  of  e&^ti^rn  eoncexns  while  adi/^itting  that 
the  credits  eriae  out  of  business  transacted  in  Jalifomia, 
claim  that  said  credits  a?e  not  sianaged  or  coritrolled  by 
the  local  office." 

Subdivision  7  of  .section  3017  of  the     olitioal  Code    rovides 
as  follows} 

••The  term  » situs*  for  notes,  debentures,   shares 
of  capital  stock,    bonds,    solvent  credits,   deeds  of  trust, 
ir,ortSGfr:es,   and  any  le{5al  or  equitable  interest  therein,   for 
the  purpose  of  taxation  under  the  provisions  of  this  code, 
sliali  be  the     omicile  of  the  owner  or  claiiaant  thereof,   re* 
OBxAless  of  the  physical  jfrosenoe  of  instruments  evidencing 
the  sane;   provided,   that  any  notes,   debentures,   deeds  of 
trust,  isortgaees,    solvent  credits  and  any  le,^  or  equitable 
interest  therein,   not  otherwise  exerax)t  undor  tho  laws  of  this 
state,   owins  to  a    arson,   asaoeiation,   co:Grtr»rshlp  or  cor;^- 
oration,   heving  its  doaloile  outside  of  this  atate  but  arising 
out  of  business  transacted  in  California,   re/7;ardless  of  the 
-lace  where  such  notes,   debentures,   solvent  credits,   deeds 
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of  trust,   raortSRge*  and  any  lecal  or  equlttble  Interact  tharo- 
in  ore  peiyuble  and  of  tho   liiysical  ^raseuo*  of   Inatruradnts 
OTldonoln^  su«h  Indabtcdness,   slutll  hftT»  their  Bltus  at  tha 
plaoe  of  buslnasa  witkin  this  stata  irtiara   auoh  notes,   da  ban- 
tujras,   solvent  oradlts,   deeds  of  trust,  inort@ages  and  any 
leral  or  oquit»bla  interost  therein  are  aaaietd  or  oontroUod." 

Your  question  ax>i^>ca:ently  ocnoerns  the  vords  '^isanaeBd'*  and 
"aontrollad"  as  used  in  the  foregoing  eoda  section. 

In  .< abater* 8  I^ew  International  Jiotion&ry  «e  find  tha  vxrd 
"nanaea"  defined  as  follows  t 

"To  h£LV«  uador  control  and  direction;  to  handle 
sueoesafuUy  or  cope  vith;  to  conduct;  c^ida;  administer; 
treat;  handle;  wield;  control;  to  ocrry  on;   to  hare  the 
oara  of,   to  tend.** 

The  word  "control",   the  nsaning  of  which  is  irectically 
■ynonyzaotis  with  the   word  *'aanaea'',i9  defined  in  the  aa;r«s  dictionary, 
as  follows: 

** rower  or  authority  to  control;   superintendaaoe;   to 
axaralsa  restraining  or  directing  influence  over;   to  deuinate; 
rae^tUta;  subject." 

In  view  of  the  foregoing  daf initiozis,    it   is  ny  opinion  that 
idienevar  re  pre  sata  tivas  of  aastam  conaems  do  business  in  :;alifcrnift 
and  credits  arise  outside  of  California  and  tha  Jalifbrnia  office  has 
to  do   with  the  sale  of  r-eroaendls«,    the  esteblishnent  of  credit,    etc., 
such  outside  credits  are  oanageu  atid  controlled  by  tha  Oalifomia 
office  and  are,    tlierefora,    subject  to  taxation. 

neopectfully. 


aifi  aW'CI^SY 


Issessor, 

City  Ilall. 
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April  e,  i9aL* 


[_„ ..„.,.„ 

T>«ar  :>lrt 

I  am  In  reooipt  of  your  requeot  for  on  opinion  as  folfevif 

"One  of  the     utles  of  tliO     utoriobile    ;etail  la  to 
tranax)ort  in  Polloe    )6par1inent  &utosiobllda,    ousklara  and 
•mployvaa  of  larc®  busineaa       insti-utlona  carrying  larga 
suEU  of  iBoney,   bonds  and  ralDablea  to  and  fron  their  :>laMt 
of  bualnasa,   to  baaka  or  other  bualnasa  enterprlaoa. 

"I  frould  raquesi  an  opinion  from  the  Jlty  Attomay 
aa  to  los^l  reoionalblllty  of  tS^iS  oity,   and  tho  officers 
•oncamad  in  oonvayln^  tho  abovta  •m;>loy»oa,    in  eyont  of  an 
aooldent,   where  rionloa,   bonds  or  raixatibles  oonve/od  are 
lost  throxiGli  an  accident,   or  in  the  erent  of  injur  lea  to 
the  ^^rsons  ooniroyed  in  an  aoeldent.     The  aooldent  being 
the  result  of  defective  auto  ocut;aaent  or  from  ordinary 
or  .^zt>&a  nflell^:enoe  on  tha  jn^rt  of  the  offloera. 

•*In  event  of  liability  attaohins  to  the  city  or 
offioera  in  such  eases  would  a  ifalver  fraa  the  j^rsons  oon- 
v»yed  /rotoot  the  oity  or  off leers  fron  oivll  liubility?" 

CIXKIOK 

In  answer  to  your  first  <pestioB«   yeu  are  advised  that  the 
iaXature  in  aL9£9,  adAei  a  now  seetloa  to  the  Givll  oode  (jee«  X'?14l, 

ts.   1929,    p.  555)  ntakin^  the  atate  and  oertcin  de9i::^nated  polltloal 
divisions  owning  any  itiotor  veliioles  rcsjonsible  to  veraons  sustaining 
(!•  by  roe  son  of  death  or  injury  to  person  or  ^.Toperty  as  the  result 
of  the  na3ll/^Bt  operGtlon  of  such  r^tor  vehlelea  by  any  ofTleer,   acent 
or  employee,   or  aa  the  result  of  the  nej-^li/'ent  OT<eratlon  cf  any  other 
■Dtor  vehicle  by  any  officer,    egent   or  emcioyeo  when  aetlnc   within  the 
•eope  of  his  office,   aireroy  or  en  loyiient.     .J>uoh  daine«^d  person  nmy  now 
sue  the  state  or  political  subdivialoc  in  any  eourt   k  eompetent  juris- 
diction in  this  state  in  the  .Ann.)r  directed  by  law*      (aee  Heron  v« 
«»y  :..  lilley,   79  oal,  Dec,   p,  487  -  1930). 

By  reaaon  of  the  shove,    the   Jity  and  any  officers  coneemed 
iDuld  be  olearly  liable  in  the  event  of  negllf^nee  shown  on  their  p^xt, 
VxX  in  view  of  the  fact  that  sweh  r«rson  being  so  Iraaaported  would  be 
t     retultous  i^assenser,    in  order  for  liability  to  attach,   the  lie^jlicence 
Shown  would  have  to  be  £p^>ss,  wilful  or  that  the  operator  w&a  intoxicated. 

In   the   event  of  rK»ney,   bonds  or  other     r^s  orty  being  lost, 
Ihroxigh  being  so  conveyed,  our  relation  would  be  that  of  a  (gratuitous 
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bailee,   and  we  would  be  i^^loble  only  for  mnt  of  sllf^t  oare* 

AnsiNirlng  your  seeond  inquiry,    you  are  advised:     It  ia  ijrovlded 
by   -ootion  1668,    nirll   ^odo,    that  - 

"All  oontrt;ot8  which  have  for   t)ieir  objeot  direct- 
ly or  indireotly,    to  exempt  enyoae  froa  res:xinsibility  for  his 
hie  own  fraud,   or  wilful  injury  to  the     ©rson  or   ^ro party  of 

ano^aer,   or  yicXution  of  1a«»  ^n'nettar  f«ilful  or  necXig^nt,  are 
figBLlnst  the  policy  of  the  lav." 

It  i-    .    '■  .  '         '.il  rule  of  ia«,   however,   triut  i^het  one  iiey 
refuse  to  dc  :.y  c«-sree  to  do  cc  cuoh  tonris  as  he   i^tleasee* 

llenoe  ,  Is^l  duty  to  perfurci  eertaln  derrloes 

for  aii    -.    -,        ,. ,  .;   ::«rforQ  aueh  serrleos,   exMspt  hiinself 

froa  liability  for  aiti  i'Wii  lie^^xi^nce,   proridiiic:,   In  rlew  of  the  code 
section  Q.uoted  abovs,    there  la  no  atteai  t  to  Q3wir;pt  hlaaelf  tTOss.  ro- 
6.x>nslblllty   '  fraud  or  wilful  Injury  tc  the    person  or  nls     roper- 

ty  or  to  9XZ' elf  froa  rasx>OiiSlbility  for  any  vlol&tlon  cf  the 

lev,   either  wilful  or  negll£;ent* 

6  CaI*  Jut*,   p.  116,   399*  75* 

J'urthar,   a  ooTonant  loade  by  ons    serson  not  to  sue  enothsr  for 
or  in  respect  to  any  asatter  arising  out  cf  any  future   tort,  would,    it 
tuis  been  said,  be  utterly  void,  as  tl^  parties  to  sueh  contraat  would 
not  hare  in  any  view  any  ;^rtleular  subject  matter,   or  b' r??  any  con- 
ception of   the  aJiaouzit   daioh   iii^jht   be   iavolyed  in  trie   o  '  action 
Ui-on  which  the  ooreu&nt  was  to  operate*     But  the  rijht  .rce  any 
present  oblli^atioa  which  one  tsay  here  ajelnat  another  is  his,  and  he 
Wmj  do  with  it  as  be  sees  fit*       lie  nay  a-*reo  to  relinfruiah  it  or  Insist 
oa  inreserTlnc  it*      Valohefer  course  he   deejas  yroper  to  adopt  is  no 
Matter  of  ;;ubllc  ooneem,   and  al'feota  no  question  of  public  policy. 

6  Sal*  Jur*,   9*  119,   i^eo*  77* 

I  would  suggest,   howeTsr,    in  order  to  relisTe  the  city  and  bounty 
of  Jan  ?ranoleoo  airfi  the   ^.)olioe,    tliet  before  v-erfoffiiin.-;:  such  gratuitous 
services  for  any  person,   firm  or  eorporatlon,   you  scoura  in   vTitins  an 
acreamcnt  to  fee  effect,   that  In  the  event  of  any  loss  to     rrrerty  or 
person  injury,   sueh  i«rson,   fina  or  oorporation,    in  consideration  of 
such  services,   hold  the    ;ity  and    >ounty  of    .an  .Francisco,   and  the  police, 
free  and  haialess  therefrom*     .^ieo  the    .  eroon  bein,^  convoyed  sho'ild  e  - 
eoute  a  lii»  a^reeraent  relieving  the   Jity  and   Jounty  and  the  :^llee  from 
liability  for  any  ;>orsonal  injuries  auatainod  as  indicated,   and  the 
burden  of  recelvinf:  this  latter  f^greensnt  should  be  u^^on  the  ^.erson, 
fira  or  oon»oratlon  so  ewiCLoylns  the  person  oarrle     in  our  autonc biles , 

Respectfully, 


Chief  of     olloe,  ^vM  .iS%WBti 

Hall  of  Justioe. 
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April  7,   1931. 


i>UBJ7^0Tt     Jlaposition  of  Hofuse  after 
Incineration* 


Gentlesten: 

I  «fi  in  reoeii  t  of  your  request  of  reoent  date  as  follows; 

"Oft  notion  of  oui^rrlaor  IlftTenner,   the  Soai^  of 
Jupervisore  requests  you  to  furnish  cm  opinion  as  to  whether 
or  net,   x^ithout  oonflietlng  with  the  ter&a  of  the   inltiatlre 
ordlBftBoe  edopted  In  1927,    ^Is  Board  of   .>upem8or«  oould 
by  ordlBmee,   or  other  aotioa,  require  the  eolleotors  of 
refue«f   after  its  ineineretlon,    to  trans!X>rt  the  residue  to 
plaoe  to  be  dasigaated  by  tbs  Board  of  v.aperyl^ra.'* 

OPHOOg 

The  initiative  ordinance  of  June  14,   1927,   providintl  for 
the  collection  and  dis^josal  of  refuise  does  not  T^iention  nor     zovide 
for  any  uaana  of  disposal  after  inoiiMiretlon. 

It  will  be  recalled  that  at  the  present  tli^io  the  San 
■.00  inoinorator  is  be  ;.r&tc4  by  a  ::3roui5  of  cclleotors 

_,    ^o  ml  salon  of  the  Board  .  orriscre.     T>i©se  eolleotors  are 

banded  togathor  into  an  asaooifition. 

In  vieir  of  the  foro{*oinc;»    it  is  my  that  tlio  :)oar4l 

of  ."uperrisors  oould  req^ulre  this    ■'r::.u"  cf  c^ ..rs  &fter  ineitt- 

ers  tion  of  refuse  and  ^rbage  to   1  .'t  ti»   rtsidue  to  a  plae« 

to   be  dasi;'T^nted  by  tii©  Joard  af  ..-.._. ...ore. 

Reapeotfully, 


^mi  k^^mm. 


X  ^-^ 
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AfV*  B,   19;31, 


UBJi'GTt     Application  of  ♦'arkot  ..trcot  Uallwey 
Coripany  for  ienait  to    .xtend  '?ellvay 
..Icenso  undor  Initiative    jncndiaont  of  IfiSO* 


D«ar    :lrst 

I  here  your  letter  of  :  Arch  19th,  with  which  you 
lorwardad  to  ras  a  eopy  of  the  application  of  tha  Markat  street 
Railway  Coaapany  for  a  permit  to  extend  Its  Turk   ztraat  line 
froa  DlTlaadaro  and  Turk    -troota,  over  iurk     treat  to  Balboa 
.street,  ejid  over  Balboa  ...treet  to  r.  point  aidway  between  .:oth 
ciiid  ;il8t  AveRueSi  s«ld  apolloatlon  being  rsade  under  the  pro- 
visions of   .eetlon  6-B,  Chaptor  II,  , article   II  oi'  the   charter, 
«hloh  was  approved  by  the  pec^la  at  the  election  in  ;.ov ember, 
1«50»       In  your  letter  you  a»k  that  I  adTise  you  ae  to  the 
rights  of  the  Board  of  -lupervlsors  regarding;  the  applioatloa. 


OPIKION. 

The  applleatlAB  is  nade  by  the  Co!T!pRny  to  oonatruct 
and  operate  the  extension  anentioned  in  oonjunetlon  with  its 
exlsti]^  lines  on  Turk  .street* 

inder  the  provisions  of  ,  eetlon  6-B,  Chapter  II » 
Article  II  of  the  charter,  above  mentioned,   it   is  not  tnandatory 
upon  your  Bo&rd  to  grant  the  permit  requested,  the  language  of 

the  section  being,   "The  Board  of  ^upervlGors  shall  hcve  power  to 
t:rant  by  ordinance,  ote."  .       yroa  thia  lauc-s^aQS   there  can  be  no 
question  but  thut  tie  Board  has  a  discretion  which  it  gsay  exereiao 
In  the  granting  or  the  refualse  of  the  permit* 

The  I  ectlon  further  provides  that  any  extension  of  an 
existing  street  railway  shall  be  operated  in  the  saitie  nanner  and 
subject  to  the  sasae  terns  and  conditions  uMer  which  said  lime 
froa  which  it  is  proposed  to  make  tne  exto7i;.;ion  lb  o^ie rented  whsn 
suoh  suppleaantal  penult  Ir.  granted*  ihe  proposed  extension  'Lis 
to  be  »ade  to  the  railway  froxr.  Turk  a:id  Divisadero  ..treats  west- 
erly^  ^jud  the  application  for  the  pcrait  states  that  the  extension 
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lit 
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will  be  operated  In  the  seme  manner  and  sub joe t  to  the 

and  conditions  under  vshioh  the  olroet  railway  line  on  Turk     treat 
is  oporatod  when  such  jnippleaontel  permit  i«  grcnted,  to  «lt, 
pursuant  to  the  provinlona  of  Order  Uo»  2541  of  the  lioard  of 
supervisors,  &poroved  June  5,  1692»       This  pnrtieuler  order  cranted 
to  the  ;«arket  .:troet  Cnble  OoiqpasQr  end   its  suoeeaaora,  the  right  to 
conotruct  and  operate  railroad*  In  rerloua  portions  of  the  city, 
the  authorized  line  on  Turk     treot  to  oopjmenoo  ftt  the  Interoection 
of  Turk  :jtroet  with  Flllaore    -troet,  thence  alone  iMrk  ..troet  to 
First  ATenue,  etc.     The  roed  waa  nerer  constructed  beyond  u It leader© 
;treet« 

The  provisionsof  the  frenchls©  are  quite  similar  to  the 
proTlaione  of  the  other  existing  franchises  held  by  the  :  arket  .treet 
'  ailway  Cowpaay,  i*lth  certain  exeeptions,  which  I  will  note: 

1.  Cars  9}iall  be  operated  from  6  a.  !«•  to  10  p.  :  •  at 
Intorrala  of  fifteen  nlnutea* 

2.  Thsiit  all  materials  used  In  the  construction  of  said  road 
shall  bo  of  California  manufacture,  except  sueh  as  siay  be  patented 
and  cannot  be  jsanufactured   in  Cslift^rnia* 

5.     The  tracks  shall  be  constructed  as  nearly  aa  possible  In 
the  middle  of  the  :d treet* 

There  la  also  a  pjroTlaion  in  ia\e  order  which  providea 
that  the  Coiapany  ah&ll  pay  to  the  city  each  year  two  i>er  cent  of  it  a 
proaa  reoeipta*     aIoo,  that   it  will  pay,   in  q.uurterly  paynente,  as 
a  licenae  tax  upon  each  car  used,  such  susi  as  imy  from  time  to  tijae 
be  imposed  by  ordinance  of  the  Board  of  .uperv ieors  or  by  the  laws 
of  Gallfomla  as  a  licenae  tax  on  street  railway  c&ra.       ordinanoe 
lio^  513£  (liew  w>eriea)  provides  that  this  license  ahalX  be  Fifteen 
Dollaru  per  annijEa. 

vt  the  present  tine  the  i^arket     treet  Hallway  cotsp&nj 
la  denying  liability  for  the  payment  of  this  license  tax,  upon  the 
ground  that  under  tho  provialona  of   -ection  14  of  ..rticle  XIll  of 
the  Uonstitutlon,  approved  by  the  people  in  1912,   it  is  not  bound  to 
pay  a  lioentfo  tax.     This  offiae   is  of  the  opinion  that  tl»   tax 
should  be  paid,  and  an  action   is  now  pending  af',ainst  the  Market 
.treet  Railway  Cocijmny  to  collect   the  tax. 

You  are  therefore  advised  thtit   it   is  discretionary 
with  the  •  OKrd  of     uperviaors  whether  or  not  the  requested  peralt 
shtill  be  {^ranted,  but  if  it   is  «Tanted,   the  temo  and  eonaitlona  of 
the  irxant  must  be  the  same  as   those  under  whleh  the  Turk  .street 
line  is  being  operated  when  the  grant  is  toad**     Crdinarily,   it 
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would  b«  prssuBftd  that  the  Xlno  on  Turk  .trottt   Is  beine  operated 
00  HB  to  oo3aq)ly  with  all  of  tho  provlaions  of  crAor  i\'o»   :i541  of 
th»  Boerd  of    -.ir^ervlecfrs  ebove  laentlonod,  but   In  ▼!«*  of  tho  fact 
that  section  6-B,  Chapter  II,  .- rtlcle  II  of  the  charter  provides: 
"that  the  permit  shall  be  oubjoot  to  tho  semo  tenne  &nd  condl- 
tlcwia  under  whloh  the  said  line  fron  which  It  is  proposed  to 
aotoe  tho  extanalou  is  operated  when  euch  mipplrawntal  permit  is 
granted",   it  mi(^ht  bo  well  to  ascertain  if  tho  I'urk     treat  line 
la  being  operated  so  ua  to  ooo^ly  with  all  the  eondition£3  of  order 
llO,   EMI* 


Very  truly  yours, 


CITY  MTORKET. 


I'ubHa  Tnillties  Coimittec, 
Board  of    ivipervis' ra» 
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i.pril  15,  1931. 


..':  In  re  ;.;>  royal  of       for  .^an 
7ran Cisco  ator  i >o   .  at  for 
poriod  beyond  January  3,  1932. 

9«ntlflo«n: 

Your  aoBBalttee  hea  aaked  that  I  advise  you  as  %o  how  far  It 
l8  obllcatory  upon  the  3oard  of  iiuperrlsors  to  nake   ;rorl«lon  for  the 
IS  ;ondlt\ire8  of  the    <ater  oepartnent  after  that  depertnent  ahall  eoaee 
under  the  auiagement  of  the  :\ibllo  Utilities   ;omnlsalon,    to  be  ap:x>lnt- 
Id  In  accordanoe  vlth  the     roTlslons  of  U^c  new  charter. 

OPINIOH 

Crdlnonoe  No.  3691   (New  jorles),    (ooasaonly  knowi  as    '  ater 
department  Cperatlnc  crdlnanoe"),    provides  for  the  flllnc  of  the  annual 
iudset  of  the     ater  Jepartnent  with  the  3oard  of    -upervlsora,  wiilcii 
pi&sot  oust  show  an  estlisate  of  both  the  receipts  and   proposed  disburse- 
■pnts  for  the   ooBlnc  fiscal  year.     The  pro:x)sed  dlsbureeiaents  taust  be 
let  forth  In  detail,   and  must  include  not  only  the  ordinary  o^oratlng 
Ix  oneee,  but  also  the  araounts  necessary  for  bond  Interest  and  redemp- 
lion,    reserve  funds,    jroxiosed  extensions,   etc.     The  adoption  of  the 
"^     ~et  shall  be  considered  to  be  an  appropriation  of  the  various 
nts  si-eolfled  for  the  pur;>oses  set  forth. 

The  ordinance  above  laentloned  will  prootloelly  oease  to  o;>er- 
ita  when  the  new  charter  beoozoes  effective  upon  January  Q,   1932,   for 
tl.o  reason  that  Jeotlons  130  to  129  of  this  instrunient  nlaoe  the  :r*n- 
i£eraant  of  all  nunlclpally  owned  utilities  under  the   control  of  a 
^bllc  Utilities  J(»ai!ilsslon  of  five  nsrabers  to  be  appointed  by  the 
layor.     This  jormnlsslon  Is  not  sublet  to  control   (except  In  a  very 
llnor  derree)  by  the  board  of    .upervloors,   but  loakes  such  dlsburee- 
isnts  and  expenditures  frcaa  the   funds  of  each  utility  as  It  deems 
proper. 

I  SLB  of  the  opinion  that  notwithstanding  the  adoption  of  a 
biudcet  by  the     oerd  of  ouriervlsors,    that  the   allocation  of  the  samln^^s 
9f  the  departeent  will  not  be  binding  upon  the  it  111  ties   Joixslsslon 
If  tar  January  6,   1932,    insofar  as  those  allocations  have  not  been  cade 
ise  of  before   that  date.     Contracts  entered  Into     rlor  to  January  8th 
pist,   of  course,   be  carried  out. 

ordinance  Ko.  8691  above  inentloned  is  still  ll.dir     uixjn   the 
►erd  of  :^upervlsors,    and  it  la  t/ielr  duty  to  nmke  up  &  'jud--et  for 

entire  year  Insofar  as  fixed  ehar^-es,   such  as  operetlnr  ex-jenses, 
leerre  allowances,   bond  Interest  and  rede     tlnn    ^n^ments,  etc.  are 
jncarned.     Allowances  for  additions  end  1  :nay  also  be 

iclude  .   should  t)ie  :';oard  desire  to  do  so,     . --  mind,    of  course, 

lat  the  utilities  Ccaaralsslon  is  not  bound  to  use  tVie  allowanoes  for 
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the  puri'osds  Indicated  should  tlieso  ftllowanoes  rotoaln  une.  pended  or 
unoontracted  for  when  tlie  new   oJiarter  bee  Tiea  effective. 

.^iiiceroly, 


^wi  jjmm^ 


public  Utilitiea  Joiamlttee, 
Board  of  jur.arvioors. 


^ 


TO  h9bamixMut  aiamm  sac  -'bocix/q  84 


tXlvt^onlL 


rrr.i??.-.  ygs 


JQi 


'r'J^ 


Apr.  16,  1031. 


SUBJECT:     Pftyjamt  of  Clal^  of  Kay    ..  Taylor  for 

Balance  duo  as  /adjuster  of  Claims     for 
Board  of  rubllc    (Orko. 


Doar  wire I 

You  have  asked  rm  that  I  advice  you  ua  to  the  rl^lit  of 
your  Cozionlttae  to  mak»  an  approprlatloa  for  the  payaoent  of  tho 
balanoe  due  to  llr.  Hay  %•  Taylor  ea  Olaijsaa  i^djustar  for  tba  Depart- 
ment of  inabllo  .*orka. 

It  appears  that  Mr*  Taylor  vaa  regularly  appointed  to 
this  position  by  resolution  of  the  Board  of  i>ublic     orks  at  a  salary 
•f   „SO0»0O  per  month,     aSO.OO  of  which  salary  was  to  be  payable  from 
the  rovonuea  of  tho     unicipel  Hsllway  for   the  roason  that  his 
principal  duties  wore  for  the  adjustmont  of  elaios  for  that  dopart- 
»ont.     That   in  addition  to  th©  work  in  adjusting  olaims   Cot  the 
Railway,  !;r.  'inylor  acted  as  adjuster  for  Tarious  otVser  olaijas 
arising  frota  aooidents  occurring  throu^  the  operation  of  the  riotor 
Tehlolea  of  the  departmoxit.     I  f-urther  UBBderstc^nd  that  tho  aioount 
•f    350.00  per  n»nth  was  paid  lo  ; r.  Taylor,  but  for  a  period  of 
seven  months  the  4150»00  per  eionth  was  not  paid* 


The  eharter  gives  to  the  Board  of  Fublio     orke  the  right 
to  einploy  such  clerks,  superintendents,  surveyors,   iniipeotors, 
engineers,  tleputies,  arohiteota  and  wortaasn  as  laay  be  noceasary  to  a 
proper  disohargo  or  the  duties  vested  in  that  departiaent*      jee    ieo- 
tion  3,  Chapter  I,  /O-tiole  VI  or  the  charter. 

,hile  the  provision  of  the  charter  seems  to  give  to   the 
Board  of  rublio    .orks  the  absolute  po«rer  of  appointjaent ,   tho  .^upreine 
Court  of  this  ,^tate  in  tho  case  of  FITZG^K^.iD  vs.  B;JJ..1UCG0,  reported 
in  ?JQ^  Gal.  at  pa^i  10,  has  held  th»t  the  ri^t  may  be  exercised  only 
in  80  far  as  the  Boiird  of    upervicors  makes  appropriation  to  oover 
the  salaries  of  the  appointees* 

In  vieir  of  this  decision,   I  a&   of  the  opinion  that   it 
lies  within  the  power  of  tho  :-;ourd  of    .upervisors  to  .-nake  an 
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appropriation  to  eOT«r  th«  balanee  of  the  aaXarx  dut  to  >?• 
Taylor,  and  whan  euoh  an  apj^roprletion  la  siaAa  to  tha  Deperteiant 
of  ;ubllc  ^orks  for  thla  pxirpese*   It  nay  draw  Its  danand  for  the 
amount  due,  luid  when  bo  drawn  It  should  receive  the  approval  of 
the  Auditor* 


siMorely  youra, 


CUT  Al'TO 


To  the  Finanoe  Conalttoo  of  tho 

Board  of  .^\ii>«rvl»ora« 
Copy  to  the    vuditor 
Copy  to  the  Board  of  ^ubllo    torka* 


•ban  c. 

00%    bl 


jBTifC.'"^    \i»-TV#niO 


.(t) 


t  avdn  baa  «ToIv 


tOJ  XJJfttU    W ' 


^J^ 


Aporll  17,  1931 


Subject:  Procedure  of  Payaent  of  Taxes  and 
Special  Assessments  Under  Protest 
Proper. 

Dear  Sir: 

Receipt  is  acknowledged  of  your  letter  of  the 
6th  Instamt  end  copy  of   letter  froB  ICr.   Gutting  concerning 
the  procedure  of  payment   of  taxes  and  special  assessments 
under  protest* 

OPINION 

I  am  of  the  opinion  that   the  method  adopted  by 
your  Department  under  my  instiructions  of  payment  of  taxes 
under  protest   concerning  the  water  rights  in  Alameda  County 
is  proper,   and  lilcewlse  the  payments  of  the   special   assess- 
ments*      The  foimer  procedure  is  in  accordance  with  section 
3819  of  the  Political  Code  and  is   tacitly  approred  by  the 
3upreae  Court  in  the  case  of 

INGLEWOOD  7S*    COUNTY  OF   LOS  ANGELES, 
207  Cal.    697* 

In  that   case,   at  the  outset  of  the  opinion,    the  Court   states 
that   the  proceedings  were  brou^t  under  Section  3819  of  ttie 
Political  Code,    in  which  was   sou^t  refund  of  certain  special 
assessments  and  penalties  paid  under  written  protest  by  the 
City  of  Inglewood,   which  assessments  were  leried  against 
property  of   that  city  situated  in  the  County  of  Los  Angeles* 
Judge  C\artls  wrote  that  opinion,  and  In  the   same  Tolume,   at 
page  709,    the   case  of 

LOS  ANfflSLfiS  COUNTY  FLOOD  CONTROL  DISTRICT 

V8*    SUPLRIOR  COURT  OF  LOS  ANGi^LES  COUNTY 

is  lilcewlse  determined  by  Judge  Curtis,   and  I   can  find  no 
conflict   in  the  decision  of  the  Court  and  the  procedure  we  have 
adopted* 

In  the  ease  of 

BIRCH  VS.    COUlvTY  OF   ORANOE, 
186  Cal.    736 

the  taxes  were  paid  under  protest  in  accordance  with  the  pro- 
Tision  of  Section  3819  of  the  Political  Code.  The  Court  heM 
that  the  tax  payer  was  not   required  to  comply  with  Section  4075 
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of  the  Political  Code  wliloh  proTldes  for  the  presentation  of 
a  verified  Itemised  ol&ln  to  the  Board  of  Superrlsors  for 
demands  against  a  county. 

The  City  of   InglewooA  emd  Los  Angles  County  ?lood 
Control  Dlstrlet  cases   (supra)  are  rery  recent,   having  been 
rendered  In  July  1^29,   and  I  aa  of  the  opinion  we  are   Justified 
In  following  the  proeedure  heretofore  adopted. 

Yours   teuly. 


ATTORNEr,    \UTER  DKPARTMEHT 


N.  A.  Soksrt,   Esq. 

General  Manager 

San  Francl  see  T/ater  Departaent 
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April  20,    XOSl. 

■*»:^  OTi     .ro-erty  of  rtl«phon«  zcmovBf 
h«ld  in  Ab«/ano«» 

Mr   .in 

2  an  in  reoelpt  of  your  requoat  for  an  opinion,  as  followa: 

"Tba  supreme  Oourt  dooision  writ ten  by  Juatioa 
LengAon  end  imanlnoualy  ooneurrei  in  rooentXy  held  that 
*aino«  proi^orty  under  oonstruotion  la  not  in  use  and  doee 
net  eontribttte  to  groaa  reoeipta,   it  esimpea  taxation  usOeaa 
taxed  loyally,  and  this  Court  holds  that  it  should  be  loc&lly 
tazeu«« 

Therefore  it  aeoas  thct  this  office  ahculd  aaaeaa 
for  looal  purposes  certain  personal  property  held  by  rarlo  s 
publie  ccrpomtiona  vhen  sueh  rjorsonal  property  is  bein.::  aeld 
in  abeyanee  for  any  reaaon  and   is  not  a  part  of  that  /ro  erty 
whieh  is  earning  a  rerenue  upon  whioh  the  state  loes  tax  eueh 
oorporatlone  on  their  rjposa  reTssuea  in  lieu  of  all  local 
taxes." 


In  .  :ir;ir2  oci.-- Airr  ▼.  xiiifr  c?  Lca 

Cal»  Dec.   -      ,  —       :  ■.  buildings  under  eonstruotioa  ygf  a 

lephonc  company,   oven  thou{5ti  intende     to  beeoEM  a  p&rt  of   its  ojerative 
mrty,   and  construction  is  dili^ntly  prosoeuted,  are  not  or-eratiTe 
B»rty,    that  is,    i«'o;>erty  used  exelusiTely  in  the  operation  of  their 
Rness  in  the  state,    end  sueh    roperty  is  subjeet  to  taxation  by  the 
uaty  in  #iioh  it  is  situate* 

HoiMyer,    in  this  ease  we  find  the  followln-s  langiiages 

**Cf  course,    it  cannot  be  doubted  trxut  it  is  the  duty 
of  a  utility  to  plan  and  prepare  for  sraergeney  and  future  neeJa 
of  its  business;  and  we  are     ispose.  to  give  a  broad  interpre- 
tation to  the  constitutional  lirorision,     Ko  one  would  seriously 
doubt  that  extra  equipraent  for  roplacejsant    iir  osos  or   for  iJner- 
geney  use  is  .roperty  *U8e  *  by  tiie  utility,  eVen  though  on  tha 
taxable  date  it  was  not  in  use,   and  even   though  at  theit  date  it 
had  neiF«r  been  actually  placed  in  use.      .nd  the  eaiie  is  true, 
«•  think,   of  necessary  additions  or  bcttements  when  the  same 
are  eomr>leted.     The  reason  for  this  is  clear  enou^.     It  is 
necessary  that  this  property  be  on  hand  when  needed,  and  it  is 
eTtxilable  for  use  at  any  tisie.     It  is   in  the  saiae  classification 
as    'roperty  norsjally  in  use,  but  teis.orarily  out  of  use  which 
has  been  held  to  cor^e  id  thin  the  aeaning  of  an  *aetual  Use*   pro- 
Tlslon.     (;;e&side  llose  ▼•  ..tate  Board  of  Taxes,    (::.  J.}  110  Atl. 
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704.)  It  was  nvrer  intended  ttuit  looal  assessofrs  should 
ainut«ly  sorutinlz*  the  entire  system  of  the  utility  to 
eeleet  aid  tax  locally  isolated  parts  thereof  which  on  the 
tax  date  or  during  the  tr-x^ble  year  had  perfor— d  no  actual 
serriee.  we  accept  the  proposition  that  property  vhieh  is 
necessary  for  the  efficient  o:,er8tion  of  the  business,  and 
Is  arailable  for  use,  is  o^eratire  property  whether  actually 
placed  in  use  or  not*** 

If  your  question  is  directed  to  equipoent  held  for replaoeoMnt 
purposes  or  for  emergency  use,  my  opinion  is  that  such  equipment  is  not 
taxable.  However,  If  your  question  deeds  with  personal  property,  other 
than  equipment  for  replacement  purposes  or  for  «aergeney  use  unless  it 
Is  aetusXly  bain^  used  as  a  part  of  the  telephone  system,  my  opinion  is 
that  It  Is  taxable. 

Itespeetfully, 


CITT  ATICRNBY 


Assessor. 

City  Hall. 
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April  21,1931. 


oUBJ;':CT:  Resolution  No.  33,847  (N.S.)  sustaining 
Appeal  of  Property  Owners,  Castro  Street 
Assessment  District,  Invalid  Under  Street 
Improvement  Ordinance  1918;  Proper 
Procedure  Indicated. 


Gentlemen: 

There  is  before  me  for  an  opinion  the  le^rality 
and  sufficiency  of  the  proceedings,  followed  by  your  Board,  in 
perfecting  the  appeal,  Instituted  by  certain  property  owners  in 
the  Castro  Street  Assessment  District,  from  the  assessments  made 
by  the  Board  of  Public  'Vorks.  :Jith  your  request  you  enclose  a 
copy  of  ooipainloation  addressed  to  your  membership  by  Randolph 
7.  Whiting,  concerning  this  subject. 

The  facts,  as  I  glean  them  from  a  review  of  the  documents 
involved  in  the  actions  of  the  various  departments,  are  that,  after 
the  assessments  had  been  made  by  the  Board  of  Public  i7orks,  a  certain 
number  of  property  owners  protested  the  same  in  writing  by  filing 
with  the  Board  of  Supervisors  the  grounds  of  their  objections  to  the 
correctness  of  the  said  assessments,  within  thirty  days  after  the 
date  of  the  warrants  issued  upon  the  assessments*  Your  Soard,  in 
an  endeavor  to  raeet  the  reouirenents  of  the  third  paraf^raph  of  .3eotion 
27.  Street  Improvement  Ordinance  1918,  passed  Resolution  No.33,847, 
dated  January  27,1931.   It  is  indicated  in  the  correspondence  that 
the  aforesaid  Resolution  falls  far  short  of  satisfying  the  terms  of 
the  above-mentioned  ordinance. 

OPINION. 

The  procedure  outlined  in  the  Ordinance  provides,  when 
protests  have  been  filed  in  the  stage  of  the  proceedings  as  I  find 
to  obtain  here, 

"Notice  of  the  lime  and  place  of  the  hearings, 
as  fixed  by  the  iupervisors,  briefly  referring 
to  the  work  contracted  to  be  done,  or  other 
subject  of  appeal,  and  to  the  acts,  determinations 
or  proceedings  objected  to  or  complained  of  shell 
be  published  for  two  days." 
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A  reedlnp  of     •solution  No«58yMT   ("?•»    >«rl«s),  un' u««tionably 
•hows   that  your  body  has  not  sntlsflod  tha  inandota  of   the  ftforosaid 
Ordlnonoe*     And,    insofar,   as   the     uprems   '^ourt  of  California,    in   \he 
esss  of  L,   C.    7lLLl,.'JtfS,  ,T    .L.   V.    "-HCKkS  I.      ■-in'm^  108  Cal.  1«6,  has 
rulsd   to  ths  affect  that> 

"Thia  notloa  ia  in  th-^  nnture  of  prooeaa 
by  whloh  the  l'.oerd  of  .  uparvlsors  raay  ee-'uira 
Jurisdiction  to  act  upon  the  nppaal  and  charf^ 
tha  assaaamant,      '    "         Tha  moda  .rhloh  the  stntuta 
praaorlbaa  for  a  rerislon  of  the  aasaasr.ents   is 
th«  jcaasura  of   tha  powar,  and.  landar  thr>  (noda  la 
foXIowad,  any  attamptad  raTlslon  will  bo  nu^utory. 
t 

it  followa,  until  your  board  pursuaa  the  proylsione     f  tho  enabling 
irdinencte,  you  ac  ulra  no  Jurlsdiotlon  to  posa  upon  the  wtittpr  of  tha 
tppeal. 

In  ordar  to  effaotufita  a  projper  complianoa  with  th.;  tt(rms  of  tha 
Strt^at  Improvectent  0rdl&anea,19l8,   I  sup^taat  that  the  Resolution   ?To#l^S,847 
ba  rsaolndad;   a   tlno  and  place  of  aoerlnft:  tho  appeal  ba  a«t,  end   inoorpo- 
rstad  in  &  new  resolution  v^lth  the  other  raculramanta  aa  IndiOfited  abore, 
Ihluh  resolution     shell  be  published  for  two  days* 

Trustin^^  that  the  foraroing  aatisfeotorily  informs  you  on  your 
^robleoi,  I  am, 

laapaotfully, 

City  Attorney, 
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April  83,    1931 


SUBJIiCT:     Clay  and  Pipes  may  be  Purchased 
out  of  1931  Public  Parka  and 
Squares  Bond  Fund. 

Gentlemen: 

In  a  oonmunl  cation  dated  the  2and  instant,   I«ir. 
Dunnlgan  states  that  you  desire  to  be  adTised  if  the  sum 
of  ^10|000  may  legally  be  used  for  the  purpose  of  purchas- 
ing **neces8ary  clay  and  crater  pipe  for  a  sprinkler  systoi 
for  the  rehabilitation  of  the  horse  tr?ek  in  Golden  data 
Park.**       The  said  $10,000  is  proposed  to  be  paid  out  of 
the  '^Public  Parks  and  Squares   Bonds,    1931." 


OPINION 

Heretofore  on  April  16,   1931,    in  reply  to  a  query 
from  Superrisor  Galla^er,  and  Captain  Lamb  of  the  Park 
Comraissioners  as  to  itiether  $10,000  of  monies  derived  from 
the   sale  of  the  1931  Public  Parks  and  Squares  i^nds  could 
be  utilized  in  resurfacing  the  trotting  track  and  installing 
a  sprinkling  system  in  the  Old  Stadium  in  Golden  Gate  Park, 
I  advised  that  all  resolutions  and  ordinances  passed  by  the 
Board  of  Supervisors  incident  to  sutmittlng  this  proposition 
to  a  vote  of  the  people  contained  the  following  langaagat 

••*  *  *  improvement  of  existing  roads  within 
Golden  Gate  Park  ♦  *  *" 

and 

«*  *  ♦  q;i^  tQ  i,Q  designed  for  the  recreation 
and  entertainment  of  the  residents  of  the 
City  end  County  of  San  Francisco.** 

and  in  view  of  this   quoted  language  that  the  sum  of  $10, GOO 
from  the  1931  Public  Parks  and  Squares  Bond  Construction  Fund 
could  be  used  tor  that  purposa. 

If  you  are  of  the  opinion  that  the  clay  and  water 
pipe  for  a  sprinkling  system  is  necessary  for  the  improvoient 
of  this  roadway  within  Golden  Gate  Park  you  are  advised  that 
the  appropriation  of  iilO,000  may  properly  be  made  from  the 
1931  Public  Parks  and  Squares  Bond  Construction  Fund. 

Yours  truly, 

Finance  Committee, 

Board  of  Supervisors  CITY  ATTOBKET 
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April  24,1931. 


SUBJilCT:  BuBlness  of  Buyinr  Automobile- 

Installmant  Contracts  Jubject  to 
Section  83,  Ordinance  5132  (N.S.) 
Liberty  Finance  Company. 


Dear  Sir: 

Your  comiaunioation  of  a  recent  date  presents  the  problem 
of  taxing  the  Liberty  Finance  Company,  under  the  provisions  of 
Section  No*  83,  Ordinance  No«5132  (New  Series }• 

The  aforesaid  organization,  accordinf^  to  the  memorandum 
attached  to  your  letter,  is  a  subsidiary  of  ^rlec.  Anthony, Inc. , 
and  that  its  business  is  confined  e  iclusively  to  taking  over 
installment  contr-  cts  of  said  major  concern,  and  that  it  does  not 
solicit  or  in  any  manner  deal  in,  accept  or  trade  in  any  automobile 
contracts  of  outsiders. 

OPTITION. 

The  ruling  of  this  office  jnder  date  of  June  19,1928,  on 
a  similar  proposition  submitted  by  you,  was  to  the  effect  that 
automobile  installment  contracts  are  "evidences  of  indebtedness", 
and  a  business  directed  to  the  buying  end/  or  selling  of  them  is 
subject  to  the  terms  of  the  said  Section  83, 

The  fact  that  the  Liberty  Finance   Company  deals  exclusively 
in  its  parent"  oomp&ny's  comiTieiCial  p«per  aoes  not  alter  the  condi 
tlon  that  the  said  Finance  organization  is  engaged  in  the  business 
of  buying  ovidenoes  of  indebtedness.   It  must  bo  borne  in  mind  that 
Earle  C.  Anthony, Inc. ,  is  enc-aged  in  selling  automobiles,  a  pursuit 
very  distinct  from  the  engagement  of  its  subsidiary. 

In  view  of  the  foregoing  you  are  advised  that  the  Liberty 
Finance  Coupsny  must  pay  the  license  rax  provided  for  in  ection 
No. 82. 

Respectfully, 


Jity  Attorney. 
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SUBJ  .CTj    GlTil    .orvioo    "oramiaaion  to 

Ooasid^r  tho  "^ixlfltanoa  or  non* 
•xlstanoe  only  of  Peoul.-ltaa 
Und9r  ^AibdlTlslon  B,^aotlon  II, 
Artiola  XIII,   kJhnrter,    in  rofaronoe 
to  araT)loy«o6  of  utility, 
^''  ((Farias  Q.   xmold  onae)  rt9  «ap 

Oentl  men : 

Your  feifor  of  th«  8th  ultimo  ooncominff  tha  atatua  of 
Oliarlac  O.     mold,  an  oxurinottr  formriUy  la  tJno  onploy  of   the 
tJ       ijprloff    'allay    Jatar  company,    la   nafore  me  for  an  opinion. 

from  the  oopiea  of  corraspondanoa  nttaohod   to  your 
ooiaiaunlcation  I  f'laan  that  ?.r.      mold's  hlrt-ry  of     -  ">  -  -^ent 
with  tha  an  id  ^et^r  r^mprny  la  aa    'ollnwst 

i»Hnn<:'     QijamaaomA  woxic  Cetobor,1923^  aa  atationnry  enrinmar  at 
Oantral  Pumps,   and  oontinuad   therein  until  July  £4,1928,  when 
tp'naf erred  to    Uty     umpa.   due   to   clOBing  down  of  '^antral     uapa. 
On  ..u^at  1,1929,   was  laid  off  •  aeonunt  of  reduction  in  foree 
following  cloi^inp  down  of  several  puapinf   sttitions.        urinp;  ^.he 
period  froGj  July  24,19£8,    to    \upust  1,1929,    th'^   nervice  vaa   that 
of  relief  enrineer. 

The  abore  en^ioyraont  indiontes  a  serrioe  reoord  of  fire 
years  and  ten  months  as  eni^lneer*         furthor  stn  t-^isent  aeta  out 
fin  employiaont,  as  raaohinist,   during  the     erlod  between     eptembep, 
1911,   and  Fabruaryjioikfi. 

The  oontantion  of  '^r.    'mold   ia   tn.';t  at  thf»    timo  of   dismissal 
on  th<j   firat  day  of    .up:ust,1929,   ha  hnd  a   seniority  in  employm  nt 
greater   thon  h  Hr.   '^oed.    //ho  was  retained   in  serrioe  by  the       ter 
Oonipany;   and,   furthor,   if   tho   en  id  oonnGny  hftd  recognized   the  rules 
gevemin^  entployses  ha  would  here  been  in  employ  of  tha  utility  on 
March  l'i,19S0,   nnd   conse- uently  would   heve   become  a  raembsr  in  ths 
San  Kroncisoo     ater  'deportment,    instead  of   said  Mr.    Hoed. 

OPINION . 

It  is  indeed  refr.rettable  that  a  situation  of  thin  noture 
Bhould  ariae  within  the  operation  of  e  utility  about  to  be  t<^.ken 
over  by  the  Uty,  and  thot  the  munioipelity.  enxioua  aa  it  Is  'o 
adjuat  blatters,  huuld  be  so  cirouniBoribed  in  Ita  notiona,  under 
th:i  .irovl£3lons  of  ubdlvlslon  B.  action  11,  rticle  XIIT,  of  tha 
Charter,  aa  to  ba  tinrble  to  assiat  in  tha  correction  of  lh- 
oon'lltion. 
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It  la  a  :;rlnolplo  of  law,   aanotlfled  by  lonp  standing,   that 
the  laois^uogo  U8»d   in  iho  (.'Imrtttr  expresalnr  h  raoda  bao<nes  the  aeaskai 
of   powar  in  relntionto    th«3  subject   coasidorod* 

The  term*  of  tha  aforasaid  Charter  aaction  reuuiro  the  axistenoa 
of  two  factors  bafora  an  aa^Dloyao  of  e  public  utility  baconaa  a   parti- 
oipant  of   the   banafita  of  citil  sarviea,   under  tha  taan;  reman t  of   tha 
City*      Tirat,   the»  person  nmet  have  had.   et  laaat,  one  yonr'a  er-iployiaent 
in  hie  respactire  position  with   the  utility     prior  to  ita   bain^:   taken 
ovar  by  tha  aunioipality;  end  B^e<inAly ^  naxex  be  in  the  employ  of   the 
utility  on  tho  data  it   is  noquirod  by  ^<d  City,     You  were,  on  tha  22nd 
day  of  ";o"rambar,lSSO,  adviaed  of  these  renuira.ien^a. 

Such  bainp-  tho  oaae,  we  can  consider  only,  in  probleaa  eubmitted 
under  th«  terras  of  aaid  section,   tho  question  of  existence  or  non- 
existence of  tho  reouisite  facta;     we  cannot  snc'af^e  in  nn   in  uiry 
concerning  tha  iverits  of  corporate  action  previous  to  our  nonuiaitioa 
of   tha  utility. 

In  sooor^anoe  v^lth  the  foref:oin|r  you  nre  advised   that  JJlr.mold, 
not  being  in  the  employ  on  tho   dste  tha  utility  was  ec  ulred  by   the 
City,   oannot  participate  in  tho  beni^fits  of  said  seotion  of  the  Charter. 

Respectfully, 


Citgr  Attorney. 


Td  the 
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April  27,    IWI. 

rUBjn^OTt     Ocrip«i«atlon  Oannot  b«  Legally  laid 
"by  tae  'Jlty  to  'iolatires  of  AnyozMi 
rilled  by  H«Bbors  of     olloe  uapartoHmt 
througb  /v«old«nt« 

G«ntl«lMBt 

I  am  In  raoolpt  of  yoxir  reqiaas-t  for  an  opinion  aa  follova: 

Oen  the  ;;ity  legally  ooi:v>an«at«  t'elatlvaa  of  anyone  kllle 
by  MMBbers  of  the     olloe  oepartnjent  tfirough  aooldent? 

It  la  to  be  rTeauxoed  that  tixls  request  for  an  opinion  follows 
oloaely  upon  the  \mfort\mate  death  of  a  eltlxen  killed  by  a  :.>olloe 
affloer  when  his  Identity  was  lalstaken  for  thct  of  a  bank  robber* 
further,    that  death  was  eaueed  as  a  result  of  a  shooting,   rather  than 
an  autOE9K>blle  aeoldent* 

It  rosy  be  stated  as  an  el^inentary  faot  that  munlolpalltles 
are  not  liable  for  the   torts  of  ;  olleeioen  In  ttie  performanoe  of  pollee 
duties,   xinless  made  so  by  statute*     And  althou^  the  aet  of  the  pollee 
dfflcer  waa  done  in  an  Bttam]t  to  enforce  an  ordinanoe  of  the  city 
rather  than  a  statute*     {;>ee  l.;0..\dLlan  on  lun*  Oorp*,    tTol*  6,   uses* 
3391  and  3837} 

Tiiere  is  a  statute  (see*  1714:;,    Jirll  code,    ^tats*  1329,   p* 
555)  inaklns  ^^>*  olty  responsible  to  persons  fiustelnln^  dssaage  by 
reason  of  death  or  injury  to  person  or     roi«rty  as  the   result  of  the 
neell;::iont  orerstloa  of  a  uictor  vehicle;  but  this  lit  blllty  has  no 
relation  to   the  !?!attar  under  oonslderatlon*     I'^elther  in  Jallfomla, 
nor  in  this  ;lty  and  Joiinty,    is  thezti  any  statute,   eliarter  -.rorision 
or  ordinance  istiich  irrrx>se»  a  liability  upon  the  city  to  oonriensate 
anyoTW  for  a  douth  cLTlsin^  as  a  result  of  an  aoeldental  sliootln^  by 
a  pollee  officer* 

aee  iitewart  ▼•    ^ity  of  IJew  Crleans,   61  /oj*    )ee*,   p*  218, 
holding  that  a  !minlel:,)allty  is  not  ll.<:ble  for  the  killing  of  a  slaTS 
by  a  police  officer  In  attempting  to  arrest  hln* 

/vlso  lialftley  y*  llcnry,   55  Jal*  App,  760,  holding  that  a  com- 
plaint in  on  action  a^einst  city  trustees  to  reeoTetf  damages  for  the 
negli^nt  shooting  of  a  citizen  by  a  ^•etrolaan  falls  to  state  a  eauae 
of  action,   etc*       (Also  I>ilohel  r,    .tilth,   1B8  Cal*  199) 
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It  belnf;;  aloo  el^insBtary  that  the  elty  oennot  mkc  a  ettt 
of  its  funds,   you  era  aooordlngly  adTlsad,   in  t1«w  of  the  rorocoln;':, 
tht.%  co:!;;,«n3atlon  oannot  be  :>ald  to  tho  relatiwa  e»f  a  person  killed 
aooldentally  by  a  poliea  officer* 

Raapaotfully, 


(sm  ^^(xmt 
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kpr*  87,  1921* 


In  r«  Certain  Coaditloas  CoYemlxie  ::'r&atln« 
of  P«nsit   lor    .xtt  naion  to   Kailway  Line  on 


j«ar  tjirst 

TlM  iUbllo  Ut  lilt  lee  CcrxittM  ot  yotsr  ?oaTd  l^s 
askad  that  I  advise  you  on  the  lu:reinaftar  mentioned  points  rela- 
tlTe   to   the  granting  to   the     arket   street    railway  a  ponait  to 
oonstruot  and  oporat*  an  extaosloB  to  Ita  existing  liiui  on  lurk 
street,  tho  said  extension  to  be  siide  from  lurk  and  DeTlaadaro 
streets  westerlj  orer  Turk  .street  and  orer  Balboa  w^treet* 

The  questions  whleh  have  been  asksd  are  as  follows} 

1*     ;i»j  the  peralt  to  be  granted  prorlde  for  a  double 
iraek,  or  must   it  be  llr.ltad  to  a  single  traok  such  as  la  no« 
oonatruoted  on  Turk  .street,  from  Lievisadero  oestorly  to    ason 
streets 

£•       Do  the  proYielons  of  our  pressnt  charter  ref;arding 
hours  of  eciplagrBBnt  upon  ti«  extension  apoly  to  percdts  erantid 
for  exteasions  to  existing  lines? 


.uestion  1«     The  applieation  for  the  pending  permit ,  whioh 
is  the  subjeot  of  yo\ir  present  inquiry,  is  loade  under  the  InitiatiTe 
sfiMOkdjMnt  to  the  charter  adopted  by  the  people  in  ..oveaber,  1930, 
whieh  said  a]!»BdB»nt  is  ooiraaaonly  ksovn  as  AaendBKnt  i,c«  ■:"  . 
adds  two  new  seotioas,  to  wit,  6a  and  6b  to  Chapter  II,  II 

of  the  oherter.     The  particular  portion  of  the  aB«xdB»nt  pcrxinent 
to  the  pemit   la  found  in  that  portion  of  the  sneBdnent  designated 
as  Jeotion  6b.     ihis  see t ion  giTes  to  the  Board  of  juperrisors  the 
power  to  firant  to  any  holder  of  a  per&it  seoured  pursuant  tc  the 
provisions  of  ..eotion  da,  a  supplemental  perttit  to  construct  and 
operate   in  oon junction  with   its  existing  linos,  an  extension  thereto, 
the  language  of  the  section  being  as  follows i 

'^.^eotion  6b«     The  Board  of  juperrisorw 
shall  have  power  to  grant  by  ordlnanoe  to  any 
holder  of  a  permit  seeurwd  as  prorided  in  jec- 
tion  6a  of  this  Chapter,  suppleaiental  r-ertrdts 
authorising  such  holder,   its  successors  or 
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««algne,  to  conetraot  and  operate  in.  con- 
jimetlon  v;it}i   its  ezlatlnc  llnoa  upon,  over 
or  under  any  of  the  streets,  roads,  hlehvAys, 
and  avenues  of  t^ic  City  and  County,  an  exten- 
alon  or  extensions  of  an  eaclstin^  utreet  rail- 
way or  bua  line   in  the  oeiio  :, aimer  and  aubjeot 
tb  the  aarse   terras  and  oouditjons  under  wttioh 
tha  eaid  line  frou  w^hloh  it  is  :;>roposed  to 
laaice  the  extension,   ia  operated,  v<hen  suph 
a^ppXemental  ^.ipcrgfi't  iV  f'rtuitod*  * 

At  the  present  tlxiie  there  is  but  a  single  line  of 
track  on  Turk   street,  the  present  oars  being  operated  in  an 
easterly  direction  over  Turk   .street,  and  westerly  over  :ddy  Jtreet, 
from  i^iiarkBt  vitreet  to  itevisadero*     .' e  must  therefore  ;:lve  con- 
aidcration  to  the  elauae  "in  the  saraa  imnner  and  subjeot  to  the 
acuna  tenns  and  conditions  under  whioh  the  said  line  from  which  it 
la  propoacd  to  neke  the  extension,  Is  operated,  when  such 
euppleioental  pemjlt ,  ie  gsraiited*'' 

The  present  Ttirk    >treot  line  ia  operated  pursuant 
to  the  provisions  of  order  l^o*  S541  of  the  Board  of  supervisor*, 
approved  June  iJrd,  1=^592 •     ihia  order  or  franchise  provides  for 
the  eonstruction  on  iurk    street  west  of    llinore     treet  of 
either  a  -ouhle  or  a  aini^le  line  r&ilway.     ..ee  Bcok  of  Franchises 
(1910   :.d. },  page  134,      Fnder  the  provisions  of  tii©  franchise  the 
erantee  had  the  option  of  conatructing  double  or  u  single  line  of 
track*     A8  I  have  said,  only  a  single  track  was  ooustructed. 

hen  the  people  approved  Jee*   Ob  above  mentioned, 
it  was  undoubtedly  their  intention  to  provide  a  asthod  whereby  the 
holder  of  an  existing  franchise  mi^t  extend  its  lines  so  us  to 
afford  transportation  facilities  to  districts  whore  i>uch 
transportation  is  needed,  and  it  would  seem  unreasonable  that  if 
your  Board  was  of  the  opinion  that  the  (;rtuitin6  '^i'  a  nerwit  would 
fill  the  need  for  railway  transportation,   that  it  would  not  have 
the  power  to  insist  uoon  the  best  transportation  being  fwnlAteA, 
and  if  this  end  ooiad  be  attained  by  permitting  a  double  track  to 
be  constructed,   it  would  be  f-lving  an  unreasonable  oun&truetion  to 
section  6b  to  say  that  because  the  line  fraca  which  the  extension 
was  to  be  Bade  was  cmly  a  single  line,  thc^t  any  extension  laust  be 
of  like  construction*     The  Coiurt  of  Appeals  of  i.ew  York  in 
FitiOPLK  V.  DBERAI-J.  >*7  i%   ;>•  767,  dealing  with  the  proper  construc- 
tion of  a  franchise  has  said:      *V.  constrxuition  that  would  lead  to 
false  consequences  or  unjust  or  Ijioonveniont  results,  not 
oontamplated  or  intended,  should  be  avoided  ia  a  grant  as  well  aa 
in  a  statute*'* 
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In  tIbw  or   tlia  fact  that   It   is  discretionary  with 
your  "'.oard  a«  to  whether  eiiy  Una  shall  b©  axtandad,  und  you  would 
hava  full  powar  to  rsfuaa  a  panalt  if  a  doubla  track  would  unduly 
mtarfere  with  the  uaa  of  the  atroat  by  the  public,   the  laora 
raasonabla  maanlnc  to  glrc  to  tha  wcorda  "oonstruot  and  opera ta 
in  tha  uusm  i:ianner,  etc.",   la  that  th«y  ralata  to  tha  nannar  or  kind 
of  oonetruotlon,  and  XVm  method  of  oparatlon  of  tha  traaka  which 
you  parmlt  to  ba  construotad,  toid  ara  not  ft  IL-.ltatlon  upon  tha 
nuabar  of  treoka.       Yoa  aro  thorafoia  advlnad  thbt  If  you  should 
concluda  tViat  tlia  extanaion  of  tha  axlstlnf,  liaa  of  raUway  should 
ba  built,  you  are  not  coiapallad  to  liiait   it  to  a  aingla  track* 

question  2.       oo.  7b,  Chop.   Ill,  Art.   Ill  of  tha  chartay 
providaa  "that  eTcry  franchlaa  shall  prorida  that  ainployaaa  of  tha 
parson  or  oonqpany  or  cor-ioratlon  operating  a  street  railroad  shall 
not  be  paid  lass  Vnan  three  dollars  per  day,  and  that  eight  hoiara 
ahall  be  the  affvlMw  hours  of  labor  on  any  calendar  day,  the  msm 
to  be  oospleted  within  ten  hours". 

This  proTlalon  standing  by  Itaelf  undoubtedly 
would  aake  It  nandatory  upon  your  Board  to  write  into  every  permit 
or  franchise  Xh»  Ft»l?^»P  wage,  and  Tnaxlwma  hour  provision  above 
tientloned.     The  people  by  their  vote  have,  however,  see*  fit  to 
exeept  paraits  granted  under  the   provislonB  of     ectlons  6a  end  ftb 
above  Mentioned  from  this  aandate  by  the  following  language  contained 
in  .section  dat 

"Ivone  of  the  Tjroviaiona  of  this  charter  con- 
cerning or  relating' to  the  granting  of  frfir.chlses  to 
operate  street  railways  shall  be  ap  lloable  to  the 
peroita  given  and  granted  under  the  provisions  of 
this  aectioa  or  under  the  provisions  of  section  fib 
of  this  Chapter  or  to  any  right  thereunder,   It  being 
the  purpose  and   Intention  of  said  two  sections  to 
provide  for    ^eralts  and  ri^bts  thereunder  which  can  be 
used  and  exercised  by  tho  holder  tinereof ,   Its 
sucoeasora  or  assigns,  without  reference  to  any  of  the 
teras  or  conditions  xinder  which  franchisee  loay  be 
granted  under  this  Charter,  until  such  tiae  as  the  City 
and  County  shall  purchase,  take  over  and  aequire  the 
operative  railway  property  of  such  holder." 

If  the  people  saw  fit  to  except  the  perrits  mentioned  in  these  sec- 
tions firoia  the  general  charter  provialons  relative  to  franchises, 
they  had  the  right  to  do  ao,  and  I  lauat  advise  you  that  in  CTantiag 
a  permit  pursuant  to  section  6b,  a  condition  aa  to  nlwi—  wages  and 
Btfoiiaua  houra  Ciay  not  be   Inaerted* 

Inoerely, 

the  Board  of   ..uperviaors. 

cmr  jLTTOMorr* 
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j«Gtion  2740,  C.C*!.  oa  July  X, 

1&£>0.   (latter-  of  Jorsefi  G.  lioete ) 


Q«Btl«m«n{ 

Your  oontmunloation  of  reoent  date  as  to  the  authority 
of  your  ConsBlaslon  to  jn*«t  tlt«  rdquest  of  one  Janes  G*  Loete,  court 
reporter^  for  aaslgainent  to  duty  in  tha  orlialnal  dep&rti»ent  of  Uvb 
l^unlelpel  Ooxxrt,   la  at  hand* 

I  note  that  yoti  indioate  th©  esaployrasnt  of  tho  petitioner 
during  tiio  month  of  January,  192^,  end  the  montha  from  ''ay,  1929,  to 
Jane  30,  1950,  was  on  monthly  non-civil  service  temporary  appointrients, 
ae  a  court  reporter  in  th©  police  Court,  due  to  the  fact  that  the 
Civil  ^ervioe  lisjt  of  eligible  court  reportera  was  exhausted*     conse- 
quently '!r«   Loote  had  no  civil  service  standing  on  July  1,  1^30,  the 
date  on  which  the  iunioipal  Court  Aot  heeane  effective  ih  this  city 
and  County* 


o?iiaoi^ 


My  opinion  to  your  Corafaisaion,  under  date  of  November  24, 
1930,  concerning  court  reportere  in  i Municipal  Courts,   is  notdetermina- 

tive  of  the  question  now  before  you,  hoo&ua©  of  tl-e  fact   that  the 
prohlerj  therein  considered  referred  only  to  court  rojorters  hEsrinc 
a  civil  s©r^  ice  status  on  July  1,   r*s50,  and  by  virtue  of  ..©otion  K, 
Aet  approved  liay  &2>,  ltiS5,  oontinued  in  their  positlona  fron  the 
Police  Court  into  th©  new  i.unloipal  Gcurt* 

The  apolioant  heroin  adEltt«s»dly  heing  ou  July  1,  19,>C,  a 
non-oivil  aervico  court  reporter,  roust  have  his  richts  arjfl  duties 
n^eaaured  by  the  provisions  of  ^oetion  l374o,  Code  of  ulvil  procedure, 
which.   In  part,  provldea  as  followat 

"liach  ruuuicipal  court  in  thia  state,  a  majority 
of  the   Judges  ooncurrlne*   '***'"  may,  by  order  entered 
upon  the  uinutee  of  the  court,  appoint  aa  :aany  eonpetent 
phono£!Taphic  re.:)orterB  aa  the  businoas  of  the  court  nay 
require,  to  be  known  aa  official  re  ■sorters  of  such 
court,   and  to  hold  office  during  th©  pleaanre  of  the 
Judges  of  auoh  court  inspect ively. 
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And  further,  due  to  the  facts  set  out  hereinabove  and  the  nuotation 
iBmedlately  above,  your  Commission  has  no  jurisdiction  to  consider 
and  rule  upon  the  application  of  Mr,  Le^te,  It  being  not  a  subject 
of  civil  service  position  either  under  the  present  Charter  of  the 
City  and  County  or  the  Municipal  Court  Act. 

You  are  therefore  advised  to  dismiss  the  petition  of  Wx.  Leete 
for  assignment,  by  you,  for  service  in  the  Criminal  Department  of 
said  Mxmlcipal  Court. 


Respectfully, 


City  Attorney, 


CIVIL  S2RVICE  COMMISSION. 
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ivprll  29,    1931. 

SUBJECT:      Conditional  Rezoning;  Assessed 
Value  of  Building;  Abandonment 
of  ITon-Confoiming  Use;  Soott  and 
Chestnut  otreets. 

Gentlemen : 

Tills  office  is  in  receipt  of  your  request  for  an  opinion 
as  follows: 

FACTS 

E«  Stem,  the  owner  of  £.  parcel  of  real  proi^rty  consisting 
of  a  three  story  flat  or  apartment  building  at  the  southwest  corner  of 
Scott  and  Chestnut  streets  xrith  a  one  story  building  at  the  rear,  de- 
sired to  have  this  property  rezoned  from  second  residential  to  commer- 
cial. He  applied  to  the  City  Planning  Commission  for  the  change.  His 
application  concerned  seventy-three  feet  on  Scott  Street  and  one 
hundred  twenty-six  feet  Just  inside  of  Chestnut  street.  It  appears  that 
originally,  however,  he  made  application  to  rezone  the  entire  parcel, 
including  the  two  feet  eliiiinated  in  the  last  rezoning  application.  •  The 
City  ilanning  Commission,  in  examining  into  the  original  application, 
did  not  favor  a  rezoning  of  the  entire  comer,  for  the  reason  that  the 
City  lanning  Commission  desired  to  retain  a  residential  character  on 
Chestnut  Street.  However,  in  due  course  the  rezoning  application  for 
the  entire  parcel  of  land,  save  and  except  for  the  two  foot  strip  on 
Chestnut  street,  was  granted  from  second  residential  to  commercial 
under  certain  conditions,  which  are  embraced  in  the  following  resolu- 
tion: 

"CITY  lLANi:niG  COiaUiiSlON 
RliSOLUTICN  HO.  350 

RESOLVED,  that  Section  2  of  the  Use  of  Property  Zone 
Llap,  constituting  a  pert  of  the  Building  Zone  ordinance  be, 
and  the  same  is  hereby  changed  so  as  to  classify  into  a 
Commercial  District  that  certain  lot  of  land  in  the  City  and 
County  of  San  Francisco 

COniENCIKGr  at  a  point  on  the  westerly  line  of  Scott 
Street  distant  thereon  (2)  two  feet  southerly  to  the  south- 
westerly corner  of  Chestnut  and  ooott  streets;  running  thence 
southerly  along  the  westerly  line  of  Scott  Street  seventy- 
three  (73)  feet;  thence  at  right  angles  westerly  one  hundred 
twenty-six  (126)  feet;  thence  at  right  angles  northerly 
seventy- three  (73)  feet;  tlience  at  right  angles  easterly  one 
hundred  twenty-six  (126)  feet  to  the  point  of  commencement. 

ICSOLTSD  FURTHER,  that  the  above  change  is  hereby 
made  on  the  following  conditions: 
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1.   The  strip  of  land  adjoining  on  the  north  the  real 
property  above  described  and  having  a  frontage  on  Soott 
Street  of  two  (2)  feet  and  a  frontege  on  Chestnut  Jtrect  of 
one  hundred  twenty-alx  (126)  feet,  shall  never  be  classified 
Into  or  become  a  comaeroial  Oistrict. 

U       2.   iJo  part  of  any  building  which  laay  be  ereoteil  on  the 
land  first  above  described  shall  ever  encroach  on  the  above 
described  strip,  save  and  except  cornices,  window  frsmes,  and 
steps  leading  to  the  residential  portion  of  such  building. 

3.   No  window  or  door  shall  be  ever  placed  in  or  on  the 
northerly  side  of  any  building  erected  on  said  parcel  of  land 
first  above  described,  save  and  except  as  part  cr  lortionsof 
such  building  as  Diay  be  used  for  residential  purposes  only. 

RJoOLVSD  FUI^'EISR,  that  tho  use  by  the  oFner,  lessee 
or  occupant  of  the  Tiaroel  of  land  first  above  described  or  any 
building  erected  thereon  for  any  purpose  or  in  any  rmnner  con- 
trary to  the  provisions  hereof  or  the  present  ZMsnins  ordinances 
of  the  City  and  County  of  aan  Francisco  shall  ipso  facto  oper- 
ate to  xilaoe  the  said  oreiolses  in  a  second  Residential  District. 


1930. « 


Passed  by  the  City  Planning  Commission  on  October  28, 


X  After  the  granting  of  the  dian{^  from  second  residential  to 

•ommercial,  the  o^ner  of  the  property  coiaraenced  the  destruction  of  the 
flat  or  apartment  buildins  at  the  corner,  and  on  the  first  Llonday  in 
March,  1931,  this  building  had  been  completely  destroyed,  leaving  re- 
gaining only  the  one  story  building  at  the  rear.  The  assessed  value 
of  all  of  the  improvements  on  this  land  on  the  first  Londay  in  k'arch, 
f  1931,  as  fixed  by  the  assessor  in  1930,  amoxmted  to  ^2200.00.  The 
>  owner  contends  that  he  can  ireconstruct  the  building  at  the  rear  to  the 
eitent  of  fifty  per  cent  of  the  assessed  value  of  all  the  improvements 
on  the  land,  for  the  reason,  as  he  claims,  the  rear  building  Tras  a 
non-oonfor:.ilng  use  and  had  boen  occupied  by  stores;  although  it  is  not 
at  present  so  occupied.  However,  a  major  portion  of  the  front  of  this 
one  story  ouilding  has  the  ap^oarance  of  a  number  of  snail  stores.  It 
has  been  contended  that  the  one  story  building  was  altered  into  small 
garages  after  the  passage  of  the  zoning  ordinance  of  1921.  There  is 
no  question  that  the  comer  building  and  the  rear  building  are  two  sep- 
arate buildings,  since  the  corner  building  rests  upon  an  entirely  diff- 
erent foundation  from  that  of  the  rear  building,  and  there  is  a  rustic 
4 wall  on  tho  easterly  side  of  tho  one   story  building  prior  to  removal. 
There  was  no  opening  between  the  two  buildings.  Since  the  destruction 
of  the  flat  or  apartment  building,  another  building  has  beon  construct- 
ed on  this  land  in  such  a  manner  that  it  is  built  to  the  side  of  and 
around  the  rear  building.  Three  questions  now  arise: 
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1.  Viliat  is  the  effect  of  a  rezoning  by  the  city  llannine  Gomnlsslon 
rom  second  residential  to  coimneroial  with  conditions  attached? 

Z,     Has  an  owner  the  right  to  reconstruct  or  structurally  alter  the 
mall  building  on  a  parcel  of  land  owned  by  him  to  the  extent  of  fifty 
•r  cent  of  the  assessed  value  of  all  of  the  improvements  on  the  partic- 
[lar  parcel  of  land? 

3.  What  is  the  effect  of  the  abandonment  of  a  non-conforming  use 
[o  as  to  conform  to  the  other  buildings  on  the  street;  and  in  order  to 
etermine  this  may  the  3oard  of  i:\iblie  .Vorks  examine  into  evidence  not 
f  record? 

OPINION 

The  Olty  Plannins  Commission  of  the  City  and  County  of  San 
ranclsco  derives  its  powers  from  Article  X7III  of  the  San  Francisco 
litrter,  and  Ordinance  Eo,   5464  of  the  Board  of  Supervisors,  which  is 
hi  so-called  zonina  ordinance.  Neither  the  charter  nor  the  zoning  ord- 
nance provide  for  conditional  zoning.  In  fact  the  language  of  the 
iherter  states  that  the  City  Planning  Ooramlssion  shall,  by  resolution, 
Itapprove  or  approve  a  proposed  change,  indicating  that  the  limits  of 
lie  Oity  planning  Coiamission  are  approval  or  disapproval,  and  not  the 
ttaohment  of  conditions.  The  ordinance  mentioned  does  not  attempt  to 
alarge  these  conditions.  A  condition  cannot  be  imposed  by  an  admini- 
tratlve  body,  such  as  the  City  ilanning  Commission,  without  definite 
uthorlty. 

see: 

PIOCKS  V.   OOmiSSIOKSH  OF  LICENSES, 

149  N.  K.   3S6,     (N.   Y.); 
JA^IES  V.   STATE   BOARD   OF  EXAI.ilNSBS, 

155  3.  £.  830    (S.   C); 
SOHO  PAHK  and  LAIH}  CO.   V.  BOaHD  OF  ADJU3TM3NT, 

142  Atl.   548    (N.   J.). 

In  Ploone  v,  commissioner  of  Licenses  (supra),  the  court  said: 

"If  an  applicant  for  a  license  can  show  that  he  is 
a  fit  and  proper  person  to  engage  in  a  licensed  business  under 
the  provisions  of  the  licensing  statute,  the  licensing  officer 
may  not  arbitrarily  imijose  limitations  not  contained  in  the 
statute  upon  his  right  to  do  business." 

In  Soho  Park  and  Land  Go.  v.  Board  of  Adjustment,  (supra),  the 
iourt  held  that  when  a  rezoning  has  taken  place,  subject  to  unauthorized 
londltlons,  the  conditions  must  be  exscinded,  and  the  rezoning  change 
lermitted  to  stand.  This  New  Jersey  case  is  practically  identical  with 
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lit  instant  situation  so  that,  althouj^  I  may  reluctantly  acree,  It 

B pears  to  present  a  rule  of  law  which  imist  be  followed,  particularly  in 
•w  of  Los  Angeles  v.  Southern  :.aoiflo  liailroad  Co.,  157  Cal.  363,  which, 
bile  not  a  case  InvolriuQ  zoning,  enunciates  the  saroe  rule. 

In  the  ooho  Park  case,  the  supreme  Court  of  New  Jersey  gave  ex- 
ression  to  the  following  views: 

"The  purpose  of  the  proceeding  in  the  present  case 
is  to  consider  whether  or  not  the  imix>sition  of  these  con- 
ditions was  within  the  power  of  the  board  of  adjustment.  The 
prosecutor  contends  that  the  conditions  are  either  impossible 
for  it  to  perform,  or  are  unreasonable,  and  hence  void,  and 
should  be  exscinded  from  the  permit.  These  conditions  are  as 
follows: 

♦1.  That  the  building  specified  in  the 
application  and  any  subsequent  buildings  to  be  erect- 
ed on  the  plot  to  be  occupied  only  by  the  National 
Harris  ..ire  Company  and  be  used  solely  as  a  wire 
factory. 

*2.  That  the  north,  east,  and  west  facades 
of  the  proposed  building  to  be  of  face  brick  with 
stone  trimming,  elevation  drawings  of  same  to  be  sub- 
mitted to  the  board  of  adjustment  for  approval;  the 
elevation  drawings  of  any  subsequent  bulidings  on  this 
plot  to  be  subanittod  to  the  board  of  adjustment  for 
ap^jrovai. 

'3,  That  large  treea  be  planted  edong  the 
north  line  of  the  plot,  the  number  and  type  of  trees 
to  be  approved  by  the  board  of  adjustment. 

'4.  That  the  plot  of  ground  within  100  feet 
radius  of  the  Delwood  Park  station  be  retained  In  the 
B.  residence  zone,  in  which  no  factory  buildings  will 
be  erected.* 

•*lt  would  seem  upon  first  thought  that  the  prosecut- 
or was  not  entitled  to  the  relief  which  it  seeks,  and  that  it 
would  have  to  take  tho  yjermit  with  the  conditions  imposed. 
Upon  further  consideration,  however,  we  have  reached  the  oon- 
oluslon  that  this  co'art  has  the  ro-ver   to  exscind  such  con- 
ditions from  the  order  as  we  think  unreasonable.  Dubelbeiss 
V.  west  Hoboken,  82  N.  J.  Law,  683,  82  A.  897. 

•♦The  first  of  the  above  conditions  is  a  restraint 
upon  alienation.  Wo  one  can  foresee  whether  a  business  is 
going  to  be  successful  or  not.  If  the  business  of  the  vrire 
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company  was  not  successful,  it  night  be  necessary  that  the 
property  be  sold.  The  condition  imposed  would  affect  its 
value.  *ve  think  the  condition  \inreasonable,  and  that  it 
should  be  exscinded. 

"The  second  condition  is  one  inposed  for  aesthet- 
ic pvirposes.  A  board  of  adjustment,  in  our  opinion,  has 
no  power  to  impose  such  a  condition.   It  is  unreasonable, 
and  this  provision  should  be  exscinded. 

"This  is  likewise  true  of  the  third  condition, 
relative  to  the  planting  of  large  trees  on  the  north  line 
of  the  lot.  we  deem  this  condition  tmreasonable,  and  it 
should  be  exscinded. 

"The  fourth  condition  is  a  roundabout  method  of 
creating  a  park  at  the  expense  of  the  prosecutor.   ..e 
deem  this  likewise  unreasonable,  and  this  condition  should 
be  exscinded. 

"With  these  modifications,  the  order  of  the  board 
of  adjustment  is  affirmed.  ITo  costs  will  be  awarded  to  the 
prosecutor." 

This  matter  is  not  entirely  new  to  this  office,  for  on  July  12, 
L926,  I  had  occasion  to  advise  the  then  City  rlanning  ConaEission  of  the 
Joard  of  Supervisors  on  a  subject  very  much  akin  to  the  one  now  engag- 
Lnc  our  attention.  Among  the  questions  asked  in  that  inquiry  was  the 
following: 

"Q,uestion  No.  2.  Did  the  Board  of  Supervisors,  in 
view  of  the  uses  permitted  by  the  original  zone  ordinance, 
possess  the  power  by  section  2  of  Ordinance  Ko.  6695  to 
limit  the  use  of  the  property  thereby  zoned  as  coiamercial, 
to  an  automobile  parking  station?" 

I  replied! 

"In  answer  to  query  No.  2  -  For  the  same  reasons 
hereinbefore  stated,  my  answer  to  this  query  is  *No».  The 
Board  of  Supervisors  has  not  the  authority  to  arbitrarily 
limit  the  use  of  property,  zoned  as  commercial,  to  an  auto- 
mobile i^arking  station,  when  the  general  zoning  ordinance 
provides  what  lines  of  business  may  be  established  in  a 
commercial  zone  or  excluded  therefrom." 

I       I  regret  that  the  views  herein  expressed  are  not  in  accord  with 
Hhose  of  the  City  :  leuaning  Commission,  for  we  have  no  doubt  if  the 
Jonmission  believed  that  the  conditions  which  were  attached  to  the  re- 
loning  of  the  -jrooerty  in  question  could  not  be  enforced,  its  action 
lould  have  been  different,  but  the  duty  of  the  City  Attorney  is  to  apply 
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the  law  as  he  sees  It,  and  this  I  ha7e  attempted  to  do. 

You  are,  therefore,  advised  that  the  property  described  In 
the  resolution  of  the  :=lanning  Commission  is  now  rezoned  for  oommer- 
olal  purposes  and  that  the  conditions  contained  in  the  rezoning  reso- 
lution are  not  effective. 

The  stores  referred  to  in  the  statement  of  facts  above  set 
forth  being  situate  upon  the  jaroperty  which  the  Planning  Commission 
has  pls-ced  in  the  conaneroial  zone,  cease  to  be  a  non-conforming  use 
and  may  be  altered  or  Improved  by  the  owner  without  limit  as  to 
oost,  and  without  regard  to  their  previous  use,  provided  the  build- 
ing laws  are  complied,  and  it  Is,  therefore,  unnecessary  to  go 
further  into  this  phase  of  the  inquiry. 

Sincerely  yours, 


Cirf  ATTORIEY 


City  Planning  Commission, 

Board  of  Public  ^^orks, 
City  Hall. 
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April  30,    1U31 


aUBJj^CT:   1931  Public  Parka  ftzyi  ^^jUArtts 
Bond  ?UBd  Cannot  b«  Used  for 
A It a  Plaza  and  Lafayotto  Squaro. 

.'ear  Sin 

You  IkiTo  aolBtd  mo  If  funds  roaXiand  froa  tbo 
aalo  of  Pukllo  Parte  and  vquaros  Bonds  of  1931  oould  bo 
HtlliBOd  for  improTing  Alto  Plana  and  Lafa/etto  jqviaro. 


All  ordinanooa,  rooolntiona  and  notiooo  inoidoat 
%o  the  t>raparation  of   tbo  Bond  Zssuo  of  1931  for  the  im- 
provoaient  of  lublio  Parka  and  squaroa  set  forth  tho  follow- 
ing langua^t 

^*T!tm  UaproTonant  of  aoadova  in  Golden  >ate 
Park:   the  bridlo  pftih  frot^  .mtro  Uel^ts  to 
Soaollff;  a  footpatti  frou  liutro  lamk^m  to 
5SnA  AvamiO}  a  footpath  to  and  orwuid  tMLa graph 
Hill;   a  driToway  in  UoLaron  Park;   a  footpath 
through  sunoot  Jquaro}  i^proring  ^prawndo 
within  Sunset  3.;uaro;   ioprovoaant  of  ezlstlas 
roads  within  (Soiden  Goto  Paik,   ixioljiine  a 
widening  of  the  existing  drive  around  J  tow 
Lake  in  eaid  Qoldett  Gate  Farki  planting  and 
groAlttg  Velograph  Hill;  laproring  Aquatie 
Pnrk,  Yaoht  BSreor  and  Balboa  Park  and  grad« 
ing  and  construotin^  roadways  in  Sharp  Paxk 
in  ban  Mateo  Ooirnty;  all  to  be  desii^ed  for 
the  rooreation  and  entertainaent  of  the  res- 
idents of  the  City  and  County  of  ;:>an  Tranoiaoo." 

As  Alta  riaza  and  I^fayette  .i^juare  are  not  nentioned 
f  the  ordinaiMes,  resolutions  or  notioes  deseribiz^ 
^  _.>osos  for  whieh  Mcmsy  realisied  froa  the  sale  of  bead  a  fvted 
by  the  vteople  was  to  be  use4,  X  regrettingly  aust  adrise  you  that 
it  is  ny  opinion  that  amiey  fraa  the  lii^31  tublie  Parka  Mii  squares 
Bend  Fund  any  not  be  used  for  the  i»prorea»nt  of  eitlar  Alta 
Pla%a  or  Lafayette  .'luare. 

Youra  truly, 


T>nl  ^s*  -  -  •  ^.{SMl 

To  Captain  B.   i  .   larab,     -icrotr.ry 
Park  COi.^-la.ioiic-ra 
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Jtey  1,1981. 


SUBJ^^CT:  LiOdns««  and  Permits  for 
Monay  Land or*. 


Gentleman : 


Your  inquiry  of   AjtII  28,1931,   stataa  your  Honors bla 
Board  "would  liico   to  ba  advlsad  as   to   whather  or  not   thia   ;;oord 
should  ra^'Ulra  persona  engaged  in  this  buslnoss   (lenflin^  aonay) 
to  obtain  a  pamit  iauaodlntely,  or  upon  the  expiration  of  thoir 
present  lloensos  issued  by  the  ;]^^.npll actor*" 

Under  Crdinaooe  >!o«i»i.c>^  (New  Series)    section  81   thsreof , 
It  was  not  neosssary  that  any  rerait  from  your  '  oerd  be   secured 
before  a  quarterly  license  to  lond  taoney  oould  be   issued  by   the 
Tax  Collector* 

yor  this  lioenso  a  peyiaant  of  ^100. oo  per  "uartw  of  a 
year  was  charged  and  licenses  have  been  issued  under  said  ordinance, 
all  of  vthiob  expire  on   ths  :  0th  day  of  June, 1931, 

The  above  ordinance  was  amended  by  Ordinance  ^Io*8969 
(Haw  Series),   approved  April  Kl,19;*^l,  and  was  Inmediately  offeotiTa. 

This  latter  ordlnanoa  is  rauch  wider  in  scope  than  '.  rdinanoe 
No,5132  (New  dries),  embraoinr*  In  its  proYlt^ions  many  ffloney  lenders 
not   theretofore  covered,   and  in  addition  provided: 

"  *    "  *   that  a  permit  to  engage  in  suoh 
business  must  firsTTe  procured  from  the 
Board  of  Police  Commissionars  end  presented 
to  tha   Tax  Collector  before   the  latter  in&y 
issue  the  license  provided  for  in  this 
section. " 

OPINION. 

Prior    to   the  21st  day  of  Aprlljl931.   there  was  no  ifrovislon 
In  our  ordinances  requiring  a  permit  from  the  Board  of  "olios 
Com^^ni as i oners  as  a  condition  prooedent   to  the   issuance  of  suoh 
license  by  the  Tax  Collector. 

The  Inni^txage  used  in  the  forei;oing  amendment  is  clearly 
prospective  and  operates  only  as  to  licenses  issued  after  the 
date  of  the  approval  of  the  Ordinance,   to-wit,   April  21,1931. 

TIo  law  or  ordinance  is  to  be  riven  a  retroaotiva  effect 
unless  Its  wordinf^  clearly  and  distinctly  warrants  suoh  const ruotioau 
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Therefore,  you  are  advised  that  as  to  all  licensee 
issued  prior  to  ApDil  21,1931,  no  permit  from  your  Honorable 
Board  is  necoseary.  Thereafter-  tii  3  '^ax  Collector  is  not 
authorized  to  issue  such  a  license  unless  and  until  the 
applicant  presents  a  permit  to  enpage  in  suoh  business. 


T»l8pQC*fully, 


City  Attorney. 


BOARD  OF  POLICE  C0i/&'I3SIC'T^RS, 
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BJ'SCT:     On©  Year  Hul«  of  >3ot~baok£  doe«  not 
Include  Jity     lannlng   ^osamlsalon 
eotln^i  on  own  ».:otlon. 

ntlOBMIIl  I 

Tour  r«<i,u««t  for  an  opinion  was  reeeivod  in  due  oours^^  as 
Hows  I 

"The  City  ■  lanning;     CJoiatalasion  reepeotfully  re- 
quests en  o-^inion  from  you  »s  to  whothor  or  not  this   Jom- 
sii salon  o&n  on  lt*s  own  .niotlon  ohauoge  a  :4Gt-baok  line  on 
e  blookt  upon  whleb  a  iiearinf^,  on  an  ap.e>liGcticn  to  ohun^ie 
said  Jet<*l)aaii(  Line,   has  been  held  and  tiie  req.ue&ted  olxanc^ 
donied,   prior  to  tlie  expiration  of  one  year*s  tixsA*'' 

aeotlon  5a  of  Artlttle  XVIII  of  tlie  ^en  ?ranoiseo  clierter  prorides 
\  part,  as  follows x 

"In  a  ease  of  apiiroval  or  disapproral  by  the  oom- 
»i«al<m  or  the  Board  of  aujierrisore  of  a  iropoeal  to  aatab- 
Ilsh  or  ohani^  a  8et*baek  line,   no  further  appliortion  to 
establish  or  ohang^  a  aet-baok  line  on  the  saice  side  of  the  seme 
street  and  in  the  sane  blook  aiiall  be  (Entertained  ti^f  the  aom- 
laission  for  one  year  after  a  set-b&ok  line  has  been  finally  ee- 
tablleh0d  or  olianged,  or  within  oae  year  after  a  rropoeal  to 
establish  ur  ohanse   sueh  a  set'-baok  line  has  boen  disarproved 
toy  the  oorajui salon,   or  in  the  ©v^int  of  a^-.tjul,    vithin  one  jvoiT 
after  the  deeision  of  the  l^oard  of  ^uj^rrisors  on  ap  -oal*" 

The  foregoing  quotation  is  the  only  v>art  of  the  :;iiarter  epplioable 
}  the  instant  situation*     Thlu  q.uot&tion  speaks  of  an  a,    ~  .n  to  es- 

ibllsh  or  oh&n^je  a  aat-baok  line.     If  the   Jity     lanning:  ion  decides 

I  its  own  raotion  to  vmkm  a  eet*baok  line  eaan^,   it  is  unneoeascry  to  hare 
I  application,   henoe  the  fore^oinc  quotation  does  not  a:;,ly  to  flanges 
idtt  by  the  City    lanning  coraaisslon  on  its  own  uiotion.     iiueh  ehannee  i«y 
I  niade  on  the  motion  of  the  City     lannin^^  OOBsaisslon  at  any  time,    irre- 
pectire  of  the  one  year   .eriod  mentioned  in  tt*e  quotation. 

HeepeotfuUy, 


ty     lenninn  Joisaission, 
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IfHy  8,   I931, 


iSVBJSCTt     ClTll  Jervlce  Jtatua  of  l^iborers  Jeasonally 
Su^loyad  by  ^prlnc  Valley  "a tor  CoEqpany  flhen 
Total    .'orrloe  afiftroi-ates  nwre  than  on«  year, 
but  who  'sffsre  not  actually  onployed  on  the  dat« 
jprlng  VaLley  Propertlos  m%r%  aociulred  by  th*  City* 


Dear  3lz^: 

I  have  bofor©  me  your  letter  In  regard  to  Thcnae  Tr»nt, 
aaklng  wlMthor  he  is  ontltlod  to  etandln£  undsr  th©  provisions  of 
Subdivision  B,    -C50tion  11,  ;,rticlo  ITII  of  the  charter,     .ttechad 
to  your  ooriar»\mioation  rr&  latters  frosa  the   Jeorotary  of  t!ts   rtoard  of 

ubllc  ;'-ork8,  froza  the  r  of  the  ('.ater  Dopartaent,  from  the 

^oorctary  of  the  ..etor  ..-,,.>. -.^ent,  from  a  foreman  of  the     ater 
Department,  from  a  superintendent  of  city  distribution  of  the   rVater 
Popartmcnt,  and  froza  Thacsas  Trtmt  hijsuelf  ♦ 

fr^TSi  these  various  coamrni oat  ions  it  ap;  ears  that  Thosea 
Trent  was  employed  as  a  laborer  in  the  operative  depertiaBnt  of  tiie 
Spring  Valley  ^ater  Company  from  rioveciber  5,  1926,  to  October  B, 
1930,  and  that  on  the  \xxti%  xiKsntloned  date  he  was  laid  off  beoaube  of 
l&ok  of  work*     li©  poeseases  the  requisite  t^uol  if  teat  ions  of  both 
roaldenoe  and   cltizen.ship.      It  appears  also  thnt  after  he  left  tho 
SEiploy  of  the  Company  he  accepted  other  Ga3iployrat;nt ,  and  on  Deoeaber 
7,  19S9,  he  was   Injured  while  aervlnfj  in  the  othor  eiaployiae nt ,  end 
that  while  surferine  from  tiioae   inj  >rl©»  he  waa  told  by  the  repre- 
aentativea  of  th©    -pring  Valley     ater  CoKipany  that  he  could  if  he 
desired  return  to  the  employ  of  the  Con^ani'*     However,  his  injuiles 
prevented  hlia  frors  aoceptin^;  tho  eTcployraent,  and  that  between  the 
date  of  hia  lay-off  in  l.ovembor,   1C£9,  end   the  date  when  the  city 
took  over  the  properties,  he  was  not  in  the  employ  of   tho  Coaqjany. 


I  have  heretofore  advised  your  Coasiiasion  tliat  tl^  one 
ear's  service  required  by  Jubdivision  D,    .eotion  11,    .rticle     III 
of  the  Charter,  need  not  be  contlnuoos,  but  that  if  the  total  service 
of  any  az&ployee  aggregated  a  year,  aiid  that  amployee  was  actually 
enployad  on  the  date   the  city  took  over  the  properties,  he  would  be 
entitled  to  the  benefits  of   the  subdivision  sientioned.      I  have  also 
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aArlaed  you   In  &  subaequent  opinion  undor  d&te  of  iVprll  ^th  of 
th«  present  year*   that  In  addition  to  tbe  yaar*s  employnient   It 
was  neoassarx  undar  the  prorlslocs  of  ..ubdlTiaien  B  tliat  the  person 
be  actually  anployed  on  the  date  the  city  took  over  the   :)ro]«rtlee« 

It  appaars  to  ne  that  there   Is  no  doubt  thot  !/t* 
Trent  severed  his  connection  with  the    .prlng  Valley  .  ater  Cosapangr 
%M  KoraBbar,  lSi29»     'irtis  is  borne  out  by  the  fact  tlist  he  took 
MBpIeyiaent  with  other  persons,   nnd  the   fact  that  employx'^ent  was 
aeain  offered  to  him  would  have  no  baarlai;  on  the  oaaa  trnlasa  ha 
aeoaptad  the  enployiwnt*     m  the  Instant  case,  undoubtedly  T.jr*  Trant 
waa  pitnrantad  by  the  aoolAant  mentioned  from  aooepting  the  enxploy- 
EEtent,  but  unfortunately,  this  faat  aaoBot  be  taken  Into  eonal dera- 
tion in  determining  vrhather  he  was  actually  eiaployed  on  '.Girch   5, 
1930*     If  I'r*   I'rant  had  been   In  the  einploy  of  the  Joispany  and  was 
taken  sick  while  so  aaployod,   and  hla  Illness  continued  until  after 
:;aroh  3rd,   there  would  be  a  possibility  of  ruling  that  he  was  In 
the  employ  of  the  Cox^^any  on  the  last  aientloned  data,  but  v^hen  his 
eonnaotlon  vith  the  Gorapany  «&s  cuytually  seTerad  in  iioyember,  19:39, 
and  he  did  not  thereafter  return  to  its  aroploy,  it  Is  l!q>OBsib]a    to 
hold  that  he  was  eatually  employed  on  Mareh  <'>rd* 

It  is  therefore  with  regrat  that   I  have  to  advlaa 
you  that  the  proviaions  in  Jubdivision  B  above  mentionad  are 
naadatorj,  and  that  as  2'r«  Trant  waa  not  in  the  esRploy  of  the 
OtmfKKf  on  tlte  data  the  city  took  over  the  properties,  you  cannot 
taka  iBto  oonsldaratlon  any  personal  reasons  for  his  not  being  so 
enployad,  &nd  he  is  not  entitled  to  the  benefits  of  the  subdivteion* 


SiBMrely  yours, 


CITY  ATTOBNST. 


Civil  ..ervloe  Ccoa&ission* 
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ii»lv.Ci'j      .&ttobli8h0»nt  of  County  Jail  Outside  of 
tho  Coun^  of  Uun  rranaisoo* 


9««r  sirst 

Tour  Board  has  Askeil  tiiat  I  advisa  you  as  to  tha  pro- 
oadura  to  be  lolloved  in  ra^turd  to  %bm  acquis  it  ion  of  e  sita  in 
SaA  ifatao  Gouaty  for  a  Jan  Franaiseo  Couaty  Jail,  and  as  to  the 
ri^t  of  the  eity  to  loaiataia  sueh  Jail  outside  the  limit  a  of   the 
Olty  and  County* 


Authority  to  aequire  property  outside  of  the     ounty  as 
a  site  for  a  County  Jail,  &nd  to  ooni^trufit  end  s>aLitain  u  jail  thereon, 
is  found  in  jeotlon  404112.  of  the  iolitiioal  Code,  ahioh  was  enacted  by 
the  19': 0  legislature.     The  section  eiTes  to  the  ':oard  of  ..uperriscrs 
the  power  "to  purehase,  reoeiTe  by  donation,  lease,  or  otherwise 
acquire,  real  or  personal  property  in  another  county,  for  the  iso  of 
a  county  for  a  jail*" 

The  seetion  further  proridee,  that  before  the  trojeriy 
is  purchased,   the  Boerd  of  ^^ipervisors  who  are  naking  the  r>urehase 
shall  cause  to  be  published   in  a  newspaper  of  generel  circulation 
publiehod  in  the  Gounty   in  which  the  land  1»  situetod,  a  notice  of 
the   intention  of  tTie  Board  to  mate  the  pui^hacte,  the  price  to  be 
paid  therefor,  and  from  whMn  the  purchase  is  to  be  ir\ade;     the  not  ice 
mat  also   indicate  the   tis%3  aiid  piece  when  the     card  will  meet  to 
oonaoBBBate  the  purchaso*     There  is  further  prorision  to  the  effect 
t!;at  before  tho  pxirchaae  is  xoade  the  consent  or  the  iiosrd  of  .^uper- 
Tiaors  of  the  county  in  which  the  site  is  situated,  to  \.h&  :&ainten<» 
anoe  of  the   jail  in  their  county ♦  Kiust  be  obtained  and  filed  with 
the  purchasing  board*     ^he  section  tlso   contains  provisions  authoris- 
ing the  ooHBitisent  and  eonflntaunt  of  prisoners  to  the  jail  outside 
of  the  county  to  the  some  extent  as  if  it  was  located  within  its 
lii?jits* 

There  ia  no  question  as  to  the  right  of  tlxi  city  to 
hold  lends  outside  of  the  city  and  utse  tie  sane  for  municipal 
purposes*     Jee  lo  '  ILLAI.  on  iUiilw  ,  .d* ,     co.li^lO* 

Judge  :«'vUillan  expresses  his  ouj     :.     .-  ...  ^.  ^are   ^s  no 
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doubt  that  a  Eunloipality  laay  Lold  loads  outbid©   tL«  llmlta 
wher«  •xprossly  uuthorlzod  by  statute  or  oiinrter.  " 

The  rc2iuiinin£  (question  to  aiifiwer  is,    "<h«&  the 
p«rrai«aion  of  the  .ixn  Liiteo  l^otxTd  of  ^upervlaora  Is  eruuted,  nay 
auoh  per:.isalon  he  revoked  or  laodiriedv" 

Jhould  tha  Board  of  wuperviaora  of  jm  '  atao  Coiinty 
grant  to    -an  yranciaco  penrvlsalon  to  maintain  a  jail  within  the 
araa  of  the  former  county,   s>;oh  permiseion  aay  be  said   to  te  a 
lioanaa*     Tha  law  la  wall  settled  that  when  one  granta  to  another 
a  licenaa  to  do  a  oertaiii  thing,  that  the  lioonae  is  not  reYokablla 
by  the   grantor  if  tho  giuntee  has  expended  isocey  or  obligated  hla- 
aelf  by  reason  of  the  granting:  of  the  license^     Xhe  rule  is  well 
stated  by  the  law  writers  in  Uv/RPOii  Jimxs,  Vol.  S7,  p«  292^  aa 
follows 2 

^^ere  tho  licensee  has  acted  under  the 
lioonae  in  good  faitli,  and  has  incurred  expense 
in  the  execution  of  it,  by  loakins  valuable  iia- 
proveoents  or  othejrwiae,   it  la  regarded  in  equity 
as  an  exoc-ited  contract,  and  subaiantlally  an 
eaaeiaent,   the  rcYOoatlon  of  which  would  be  a 
fraud  on  the  licensee,  and  therefore  tho  lioenaor 
la  estopped  fraa  revoking  it,  &nd  the  rights  of  tlie 
licensee  will  contintm  for  bo  long  a  tine  as  the 
nature  of  the  license  calls  for." 

The  text   is   sustained  by  the  deoialons  of  the  hlr^est  courta  of 
Tarloua  Jurisdictions,  araong  them  the  -supreme  Cox.rt  of  our  own 
tate* 

ii—  3T0KSB  T*  2XICK3R,  148  Cal*   516,  where   the  court 
aaldt 

'The   injustice  of  a  revocation  after  the 
licensee,   in  reliance  ur>on  the  lioenao,  haa  Kade 
larco  and  expenaive   improvements,  la  ao  aerioua 
that  it  seesus  a  reproach  to  the  law  that  it  should 
fail  to  provide  eone  adequate  protect lOB  a/ a ins t   it. 
..otae  of  the  courts  have  been  disposed  to  enforce  the 
license  as  a  parol  oontraot  which  has  been  perforcMd 
on  one   side.      Indeed,   the  learned  Jurist  with  eaual 
accuracy  cii^t  have  stated  that  the  !naJority  of 
courts  have  so  decided,   in  uccor&ance  with  the  fading 
case  of  Reriok  v.     ern,  14    .erg.  &  R.  S67  (16  as. 
Deo.  407).     That  case  waa  carefully  conaidereA,  and 
it  waa  held  that  it  would  be   to  countenance  a  fraud 
upon  the  part  of  the  licensor  if  he  were  allowed, 
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aftar  expenditure  of  money  by  the  licensee 
upon  thefaltli  of  the  Xioenso,   to  cut  short 
by  revocation  the  natnral  tana  of  Ita  oon- 
tinuunoe  and  exlste&oa,  and  tii&t  under  the 
doctrine  of  estoppel,   the   licensor  would  not 
be  allowed  to  do  this,     xhe  decision  wee  that 
the  lleeneor  would  be  held  to  haye  oonrmred 
an  easeiaent  ooGffitensxirate  In  its  extent  and 
duratloB  with  the  rieht  to  be  enjoyed.*' 

should  any  power  to  roroke  the  permission  be  retainad 
by  the  (Board  of   iuperviaors,  the  rule  will  ho  different,   for  than 
the  clt,    would  have  accepted  the  permit  with  a  knoviled;.^e  that  it 
might  be  revoked.     Should,  any  conditions  be  written  into  the  pemit, 
the  ocoupatlon  oi'  the  property  by  the  olty  will  be  dependent  on  tlielr 
observance.     The  right  of  the  city  to  i>ccupy  the  property  will  also 
bvi  dependent  upon  thaBooxcplianoe  with  local  *  health  &nd  sanitary  laws 
and  regiulatlona. 

You  are  advised  aecurdin^^y. 


cm  ATTOnKST. 


To  the  Board  of  oupervloors» 


•  •ABilnEMCfO 


I 

I 

jJ'-OTt   InclnePBtor  Uay  3«  Con«truot«d  fio« 
7az  Loneys* 


••atlemtn: 


Your  reofint  request  for  an  opinion,  ee  follows,   is  st  hanit 


''Is  ths  following  resolution  lOc^Vt 

"liHSHSA^,   This  bo&rd  has  had  bsfor«  It  on  a  number 
of  oooaaions  T&rlous  resolutions  and  other  prcrOsitions  for 
the  detexnination  of  the  sar'be^.'o  (iis:)osal  rrobler;  in  tlie  City 
and  ooimty  of  Jan  Tranoieoo;  and 

.fter  Kueii  effort  on  the  ;.art  of  tiiis 
Board  and  tlie  .  >^v.:^:;h  Ocsanittee  of  this  ?:oard,   tliere  still 
see&ft  to  be  no  ^ersianent  solution  of  t'lo  ^^roblOK  of  tlie  dis- 
posal of  f^arbac©  in  the   city  and  Jounty  of  ^an  Jranciscc; 
now,   therefore,   b«  It 

'^ILa^LVED,   "Thiit  in  tho  opinion  of  tLe  r-oard  of 
Stq^rrlRors  the  said  inelBeratcr  should  be  eonstrueted  fr«n 
Boneys  ^^rorlded  in  the  tax  rate  in  such  anntial  iastellssents 
as  nay  Ins  legally  appropriated  for  &&ld  xajrpcMW.* 

Thera  seems  to  be  no  leoail  objeoticn  to   t^  forof^oinc  resolution* 

IB  the  ease  of  — -      .  "       ■      :CU!?T?,   lis  f?al.  311,   the  court 
teld  that  a  eontraet  by  i  tc  he  done  In  the  future,    to#b# 

Mid  for  In  installnents  £.£  t.^.o  TrcrK  ,rc,rressec,  ^orc  the  installatents 
|«9Cible  in  any  one  veer  do  net  exceed  the  rorenue  of  thct  year,  does  not, 
at  the  tlBM  of  entering  Into  the  contraot,   create  any  debt  or  liability 
for  the  a^^e^te  ancunt  of  the  In&tallsieBtB  to  he  r«id  under  it,   but 
only  oreates  suoh  debt  or  liability  as  nay  arise  froci  year  to  year  in  eep- 
arate  araounts  as  the  work  is  rerfozsaed;  and  £Uo>:  ecntrc^ot  Is  Talid,  and 
not  within  the     rohlbltlon  of  section  IS  of  article  II  of  the  conKtitution, 
and  of  seetions  8  end  36  of  the  Jounty  aoTemscnt  Act  of  1*91,  by  which  a 
•ounty  is  forbidden  to    'Incur  any  indebtedness  or  liability  in  any  iijanner, 
or  for  any  >ur:  ose,   exceeding  in  any  year  the  inoooM  and  rsTesue  ^rorided 
for  it  for  snah  year.* 

It  Is,   therefore,   I'tj  opinion  that  the  forsfrolns  resolntion  is 
in  all  respects  legally  Talid* 

Ike^pectfully, 
Beard  of  su^errlsors. 
Health  OooB&lttee.  
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UKT  12,   1981. 


miJlSOrt     Application  for  Jharvs*  of    .onine;  cannot 
be  ^ubstftntlally  Anonded     ithout  lC«w 

?»OtlO«5* 

IfDtlenen: 

Tour  rcquect  for  an  opinion  tme  racelyed  in  dua  oourse,  as  followa: 

"The  City  ilannin^  lonnlasion  la  desirou*  of  obtaining 
an  opinion  froca  you  as  to  whether  or  not  tije  Jonaiaslon  haa  the 
right  to  conaider  an  emBnd«^  ayplloatlon  for  a  none  ehanre. 

In  the  ease  in  question  the  ap  licet Ion  was  for  a 
ehange  from  the  flret  uafiidential  ^)lttrlot  to  the  Joafflerolal 
Jiatrlot*     r^otleea  irere  sent  out  and  a  he&rinj?;  waa  held  on  that 
reqxieat,  and  the  matter  waa  taken  under  aArleement.       hile  under 
adTlsesient  a  request  waa  reeelTed  froB  the  apolleimt  askinc,  that 
the  ohanec  be  ;'»de  from  the  i'irst   Ht<aidentlal     1st.  to  the  ..eoond 
iloaldentlal    Jiatrlct,   instead  of  the  sJoeaaeroial  -district  aa  orl^_^ 
iziaXly  reciUOfited.'* 


;ieetlon  4  of     rtlele  XVIII  of  the  Charter  provldea  as  followai 

•♦Before  actinc  upon  any  iropoaeo  ohfenf^,   the  aoaattlaa- 
lon  ahall,   not   iosa  than  twenty  days  before  tie  date  of  said 
hoarlnc,    oublish  at  least  once  in  the  official  newspaper  of  the 
City  and   Jounty,   notice  of  -ubllo  heerings  thereon,   and  ahall, 
in  wrltin/?,   not  leas  ti^en  ten  days  before  the  hearinc»   notify 
the  aoplic^mt  t.nd  all  \«r8ona  whose  names  appear  aa  owners  of 
r.io^ierty  within  the  area  dellneeited  upon  the  ina?  accoiT.panyln« 
iald  an'lication,    sueh  notices  to  Indicete  the     To:^oaed  chaagp 
to  be  oonsldere   ,   and  the    .lace  and  tiso  of  public  aearing 
thereon,  which  ahall  be  not  less  than  twenty  days  af ter  eoa- 
pletlon  of    >ubllc  notice  and  cosipletlon  of   .ostinf!  .icreln  re- 
ferred to."' 

A  curaory  exaniuatlon  of  the  fore^ing  quotation  diaoloaea  to^t 
It  was  the  ?nt~Uon  of  the  Charter  fran«re  that  notice  of  ^^^^^e^  -^^ 

i^:i?Sivi  b^^^siiosr^  s:*i??ucSisri::ir^%^^r 

^i  Sv^  ^tv     iLiSin^^ocSlsslon,    if  any.     a  aubeequent  change  in  the 
^^tioatlon  io  Lcorr^alientlal  woild  rdalead  anyone  adrlsed  by  the 
publication. 
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It  Is,   thererore,  lay  oijinion  Uiat  ap.lleatlona  for  rezonlng 
Mnnot  be  «sittii.i«d  fron  first  rasldentlal  to  aseond  roaldontlal  without 
A  r«;^ublioatlon* 

aesp«etfull7. 


<3ify  awk^^kst 


Sity  .  laimins  JoaEEaaiBaioa^ 
Cit7  Hall. 
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May  14,   1931. 

mJ.JTi    >^ohool  Toaoher*  ara  not     ntitl«d  to  Interest  on 

I'oney  duo  from  l^tird  of       uoatlon  for  Beak  SAlarlta* 

G«ntl«nmt 

Your  request  for  en  opinion  «a«  reeeired  in  due  eourse  as 
foUovs: 

RoJX>:...:T 

*^he  Board  of  '.dueatlos  desires  on  opinion  in  writing 
as  to  the  legality  of  ;3eyaent  of  interest  on  so-oalled  baek  sal* 
arles  to  teuehers  othor  than  those  included  in  the   Judi^isent." 

In  14  GAL.  JURIS*  at  pace  676*  im  find  the  following  language t 

•*  .here  there  is  no  oontraot  to  -Ay  interest,   the  law 
av»rds  interest  upon  taoney  from  tite  tiios  it  beeones  due  and    ^ay- 
able,   if  auoh  tisis  is  certain  or  can  be  raade  certain  bv  oalou- 
lation." 

The  forecoins  quotation  enunolates  the  general  rule  oonoeming 
the  allovanee  of  interest*     HowsTer,   until  reoantly  there  has  been  a 
queation  oonoeming  wiaether  taaohers  wox%  an  titled  to  eo<-e&lled  Taeatloa 
pay.     thore  has  also  been  a  question  conoemin?;  the  aaount  due  eaeh 
teaoher. 

The  Board  of    iduoction  at  the  present  time  lias  under  its  eKploy 
Kr.     illiain  J.  Owensby,  an  expert  aoooont&ntt   who  is  obeokin^:  the  aiaounts 
allegedly  due  tba  varloiis  teaohera.     It  iu  ^uite  apj«irent  that  theae 
tiaounts  are  not  detemineble  by  a  siia^^le  ecloul(:;.tion    /roeess,   emd  are 
Tery  laueh  involved. 

It  would,   therefore,   see:.i  that  the  >:u«ation  of   interost  due  on 
baok  salaries  falla  within  the  rule  of  the  ecise  of  i/.IlfPOK  v.  .  lTa:a:iL, 
B65  .  &o«  271   (^al.).     'i>his  ease  holds  that  in  any  action  for  aanages  for 
breach  of  oontraot,   allowing  interest  for  tho  tijse  ,  rior  to  tlie  JuA^BSBtt 
would  be  im^^roper  where  daoai^a  were  not  liq.uidated,    sinoe  there  was  a 
bona  fide  dispute  as  to  the  aaount  due  and  an  aoooontlng  was  nse«ssarx« 
(bee  also:  LCli-cIii  v.   w2itl!0.UD  vIL  00. ,   192  aal.   343  at  pact  96t)« 

The  eourt  in  the  Hinton  case  subctontiated  the  aforesaid  quo- 
tation concerning  Uie  general  rule  holding:  that  interest  is  allowable 
frcaT  the  time  the  sane  in  a  suit  becouee  due,    if  tiie  saae  is  certain 
or  can  be  fiunde  certain  by  taere  calculation* 

The  beck  salary  dains  of  the  teachers  have  at  all  times  been 
controversial  la  character  and  not  susceptible  of  ready  calculation. 
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It  Is,   therofor*,  ngr  oplnlim  that,  with  ro8]i«et  to  th« 

•moimts  due  the  teaeher*  on  thair  baek  ecilarlcs,    thay  oan  only  Ise 
allo«fod  t2ia     rlnolpal  duo  the..,   and  net  Interost,   until  suoh  tine  &a 
their  olalsas  hara  bean  raduoe<!i  to  a  Jiul<.i7a&nt,  vrhan,   of  oouraa,   in* 
tare&t  oomssnoaa  at  the  Xe^^al  rata  of  saven  jor  oont  ,«r  annum. 

RoBXjaotfully, 


"clWUP^WBr" 


Board  of  '^  tucatlon, 
.:lty  iTall. 
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VS~l 


May  18,1931. 


SUBJECT:   In  re  Aoceptanoe  of  Bide  for 

Construction  of  3ridge  over   the 
Channel  at  Third  Street. 


Dear  Sirs: 


I  hare  before  me  your  requeat  that  I  advise  you  as  to 
the  right  of  your  Board  to  accept  other  than  the  lowest  bid  made 
for  the  eonstructlon  by  the  City  of  a  bridge  across  the  Channal 
at  Third  Street  -  The  call  of  your  Board  was  for  proposals 
"For  the  finishing  and  erecting  a  bascule  bridge,  Including 
superstructure  and  substructure,  and  approaches  over  Channel 
Street  Water  Way  at  Third  Street"  -  The  advertisement  for  the 
proposals  refers  to  certain  plans  and  specifications  on  file  in 
your  office,  and  advises  that  the  work  shall  be  done  in  accordance 
with  the  plans  and  specifications.   It  would  appear  from  the 
specifications  that  the  bridge  to  be  constructed  is  of  the  "bascule" 
type,  and  that  those  submitting  bids  were  not  limited  to  any  parti- 
cular kind  of  bascule  bridge,  provided  that  It  complied  with  the- 
general  specif ice tions  as  to  width,  clearance,  carrying  capacity, 
etc.   In  fact  on  page  3  of  the  specifications  I  find  a  direction 
to  bidders,  to  the  effect  that  they  shall  submit  with  their  bid 
certain  information  as  to  the  type  of  the  structure  and  approaches 
which  they  would  build  in  accordance  with  their  bid.  Also  on  page 
4  of  the  specifications,  I  find  that  the  successful  bidder  must, 
within  fifteen  days  after  he  entered  into  the  contrsct  to  construct 
the  bridge  "commence  to  prepare  and  progressively  submit  and 
complete  working  drawings  In  full  detail  of  the  bridge  for  ell 
parts  of  the  work  etc."   I  am  also -advised  ^''^  Mr.  Healy  and  ^tr. 
Ohmen.  engineers  of  your  department,  that  In  the  types  of  bridges 
submitted  by  the  various  bidders,  there  is  conaiderable  difference 
in  the  method  of  operating  the  movable  portions  of  the  bridges, 
and  that  s(Hae  of  the  mechanical  devices  in  the  superstructure  are 
patented,  and  are  of  different  character  in  the  various  type  of 
bridges.  Also  that  some  of  the  bridges  occupy  more  space  than 
others. 

It  is  therefore  ap pa rant  that  In  advertising  for  bids 
for  the  bridge  your  Board  did  not  entirely  commit  Itself  to  any 
particular  style  of  a  finished  product,  but  rather  left  the  matter 
open  to  select  the  bridge  which  it  would  deem  best  fitted  to  fill 
the  needs  of  the  particular  location. 

I  am  further  advised  that  the  Board  of  Harbor  Commissioners 
of  San  Francisco  have  agreed  to  contribute  a  portion  of  the  cost 
of  the  bridge,  and  that  board  Is  of  the  opinion  that  a  bridge 
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of  thQ  type  proposed  to  b«  er«ot«d  aooordiag  to  on«  of  the  higher 
bidders,  is  best  suited  to   the  joint  needs  of  the  City  and  the 
Harbor  Commissioners,  and  thot  the  latter  will  contribute  a  larf^er 
sum  if  the  type  of  bridge  which  it  favors  is  ooustructed. 

OPINION. 

The  matter  of  the  performance  of  public  work  by  the  Board 
of  Public  '/orks.  the  oontraotinf^  therefor^,  and  the  opening  and 
aeceptenoe  of  bids  therefor  is  regulated  by  iJectionsl*  to  17, 
Inclusive,  Chapter  I,  Article  VI  of  the  Charter.   Section  17 
provides : 

"That  the  Board  shall  compare  the  bids  with  th^ 
record  made  by  the  secretary  and  shall  therenxyon 
*  *  *  "'■     award  the  contract  to  the  lowest  bidder, 
except  as  otherwise  herein  provided  *  *  *  *  *•» 

also  - 

"The  Board  ciay  reject  any  and  all  bids  and  orust 
reject  the  bid  of  any  party  who  has  been  unfaithful 
in  any  former  contract  with  the  City  and  County,  and 
all  bids  other  them  the  lowest  regular  bid,  etc." 

The  rule  as  to  its  bein^  raandatory  upon  a  municipal  body 
charged  with  tho  duty  of  letting  contreots  for  public  work,  to  accept 
the  lowest  bid  has  been  modified  to  a  very  considerable  extent  by  the 
decisions  of  the  hi^Thest  Courts  of  the  various  states  durinf  recent 
years.    Undoubtedly  the  former  rule  was  that  unless  the  low  bid  was 
for  some  reason  disqualified,  a  hif^her  one  could  not  be  accepted, 
but  as  Z  have  said  this  rule  has  been  modified  to  the  extent  that  a 
board  letting  a  contract,  where  it  is  ^iven  tho  power  to  reject 
"any  and  all  bids",  may,  when  it  believes  the  higher  priced  article 
or  oontreot  will  be  for  the  best  interests  of  the  City,  or  best  suited 
to  its  needs,  reject  the  low  and  accept  ^higher  bid. 

See  -  Corpus  Juris, Vol.44,  3ec,2210,f ,112,  where  the 
nils  Is  expressed  as  follows: 

'^The  general  rule  subject  to  a  few  qualifications, 
is  that  a  reservation  of  a  right  to  reject  any  ana 
all  bids  givea  tho  city  the  right  to  reject  the 
lowest  for  a  higher  bid,  or  to  reject  all  bids  and 
advertise  for  new  bids  upon  modified  specifications; 
the  act  of  bidding  being  itself  a  consent  to  this 
reserved  right." 

Judge  '.'io;ulllaa  states  tho  rule  as  follows: 

"If  the  grant  of  power  to  the  niunicipel  officers 
authorizes  the  rejection  of  any  bid,  the  contract 
need  not  be  let  to  the  lowest  bidder,  and  the  fact 
that  it  was  not  so  let  does  not  indicate  fraud." 

Uo^ulllln  on  Municipal  Corporations, 
2nd  Kd.  3eol.l38i. 


Thj?  rsneral  rule  in-C^IlfomiaF  is  set  forth  in  Gel. Juris, Tol •161, 

p.  ILU?^  as  follows:  The  terra  "lowest  bidder"  as  employed  i^  n  "hp 
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proTlslons   relative    to    the   letting   of    contrects  has  bee-,    held    to 
mean   the  lowest  bidder  whose  offer  be»t  responde   in  quality  fitness 
X.;  and   capacity,    to   the   particular  re'iuirements  of  the   proposed  work* 

Tb«  nile  of  tart  vrltars  i«  susteined  b7  th«  d««lslon«  of  tb« 
lartt  of  T&rloaS  Jurisdiction* 

i»—  ^TSBB  T*  CITT     ?  -  "oKiHI   (dttpTt—  Jourt  of  7aahlB«toa), 
<ao*  23I* 

Tlis   aotlon  ^&ci   .  roseout«d  br  ■  tax   -  siyar  to  rastraln  tiie   oity 
pom  •Loopftine  aaA  ^^JlViS  tor  aertain  p\mplnfii  amahlaary  •oftiraatad  to/ 
la  ik>ard  of  .utile  fioilca.     rba  blddara  offarad  raablxtery  of  dlffarent 
mufaatuxa,   but  in  tba  opliiloa  of  tba  biddara  cffarine  it  aapabXa  of 
line  tba  work  re  ;ulrad  and  aoKia^  vlthim  lb*  aquijaaBt  apaaiflad*     rlM 
»ard  rajaatau  the  lev  bid  and  aeaapt«d  tiM  hXgin  aaa.     Im  di^oala^ 
r  tbla  jiolnt  tba  sourt  aaldt 


"Tba  &na«er  to  tt^m  aataii  iraposltiaA  -  tbat  la, 
tbat  tba  l^^ran  ':n£iB0arifle  Omipmif  wtM  tba  lowaat  bidAar  aad 
tbarafora  ertltla     to  the  aontreot  -  la  aua— lad  by  Hia  anaxt* 
ar  Itaalf .     If     rorldea  exrlieiUy  that  tba  beard  ahall  rm- 
aarriaa  the  ri(;iit  to  rejeat  any  and  all  bida,   aad,   la  tba 
ubaaaaa  of  a  shcvlne  of  «baoluta  fraud  or  auab  a     oaiAiaLry 
loaa  to  tha  olt/,   to  ba  datazslnad  b.    ae«a  aaaaurabla  atanA- 
fikTd,  aa  to  indlcseta  a  aa&lfaat  abuaa  at  diaaratioa*  tba 
aourta  haw  no  >o«ar  to  aubatltuta  tbair  jBd^aaBt  for  Ibat 
of  tba  board*       It  la  a  raaogniaad  faat  tbat  MHqr  of  tb* 
■atarlala  and  aqulioMmta  now  In  ^uiaral  uaa  and  zvaocalaNL 
by  aoRpatAivt  autuiorltiaa  to  ba  tba  baat  adapta^'  to  nodarB 
uaaa  and  ooDTanlazuMs  ara  eontroUad  by  patanta,   ao  tbat 
tba  lioanaa  aontaina^   In  aaatlon  98  of  tha  fraaholdora* 
abariar  la  not  auucal,   a&d«  unlaaa  tha  abartar  piorlaioB 
ia  loaadatory  and  olaarlj  Intandad  to  aprly,   tha  aourta 
vlU  rafiu;a  to  aoatrol  tba  dlaerstlor.  of  tba  oity  offlaials 
la  auab  aasaa*     7^  worda  *resarnag  tba  ri^ht  to  rajaat 
aay  aad  all  blda*  &r«  equlralsnt  In  lav  to  Mylac  tliat  tba 
baard  a^j  lat  tba  aoatraot  to  tha  oaa  vbon  it  aoaaidara 
tba  baat  blddar*     Tba  zula  1a  anab  aasaa  is  tbat  tba  ^pal- 
ity  af  tba  aatariala  to  ba  fcnlriia<^  aa  aall  aa  tba  :tTim 
bid  aay  ba  takac  into  eonaldaratlon  in  datanlaln^  ^lab 
of  tha  saTaral  blda  la  tba  lovaat." 

Alao  rui.   T,  CITT  C/  ?3r:T?cw  (Jy.),  7A  s,     .  1109. 

Tbara  la  210  imm^,  boaarar,  of  e^lac  to  othav  >vladiatioaa  to 
■pport  tba  rula  at&tad»  for  tba  hlebaat  aourta  «f  a«r  ovn  atata  baT« 
ftatSLiaa^  it* 

oaa  T*   :i7T  cr      .'/-^  rmiis,   1*3  cal*  242,   vbare  tb* 

■proMa  Ooui . 

<*7ba  fbot  tbrt  tba  aostraat  vaa  not  a«ar4ad  to  lli» 
lowaat  bldiar  loaa  not  itsalf  Indlaata  fraud.     By  tha  Aat 
of  1869  tiia  board  vaa  aatborlaad  to  rejaat  aay  bftd  aad  tbara 
■ay  bawa  baaa  a  aufflelait  tfwvlag  bafora  It  tbat  aaaa  ef 
tba  otbar  blddara  than  taa  ona  to  Uttam  tba  aontzaat  aaa 
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awarded  was  a  responsible  bidder. 


..   ..,   P®  ®f®!  °^  "^^^  ""'   ^^'^  ^^   OAKLAND,  30  Cal.  Api. .  556,  Is  more 
directly  in  point  with  the  Instant  ease.  There  the  City  of  Oakland 
being  about  to  oonstrot  a  jail  in  the  upper  stories  of  its  city  h^ll 
advertised  for  bids  for  furnishing  and  installing  said  Jail.  In' the* 
oall  for  bids  the  council  directed  the  attention  of  orospeotlTe  bidders 
to  the  plans  and  specifications  of  the  projwsed  workj  and  reoulred 
that  all  bids  should  be  prepared  and  submitted  in  accordance 'therewith. 
Bie  plans  and  specifications  provided  that  the  locking  devices  for  the 
Mils  should  be  simple  in  construction  and  operation  and  entirely  free 
from  complicated  parts  liable  to  unusual  wear,  etc.  There  were  four 
bids  received  for  the  work,  some  of  the  desi/^ns  for  looking  devices 
being  patented  and  some  znerely  proprietary.  The  city  officials  re- 
jected the  low  bid  and  accepted  one  higher.  The  provisions  of  the 
charter  which  governed  the  taking  of  bids  were  practically  the  same 
as  those  of  our  own  charter,  which  I  have  quoted  above,  one  of  tlien 
being  that  the  city  council  '♦shall  award  the  contract  to  the  lowest 
bidder  except  as  otherwise  i-  t^^s  charter  provided".   Also:  "The 
oounoll  or  board  as  the  case  nay  be,  ;.iay  reject  any  and  all  bids, 
and  must  reject  the  bid  of  any  i>erson  who  has  been  delinquent  or 
unfaithful  in  any  former  contract  with  the  city,  end  all  bids  other 
than  the  lowest  regular  bid."   In  sustaining  the  award  to  the 
liigher  bidder  the  oourt  said: 

"It  Is  the  contention  of  the  aptjellant  that  these  two 
sections  of  the  city  charter  of  Oakland  are  to  be  read  and  con- 
strued together,  and  that  when  so  construed  the  term  'lowest 
responsible  bidder'  as  used  in  the  body  of  section  130  thereof, 
and  ifeiich  has  reference  specially  to  the  construction  and 
equipment  of  jjublic  buildings,  is  to  be  held  to  mean  only  that 
the  lowest  responsible  bidder  shall  be  the  lowest  bidder  who 
has  not  been  delinquent  or  unfaithful  In  any  fonner  contract 
with  the  city;  and  that  otherwise,  in  every  case  of  contracts 
awarded  by  competitive  bidding,  the  council  must  either  award 
the  contract  to  the  lowest  bidder  or  must  reject  all  bids. 

"iVe  are  of  the  opinion,  however,  that  this  is  altoge-fler 
too  narrow  and  binding  a  construction  to  place  upon  these  pro- 
visions of  the  Oakland  city  charter.  There  are  many  occasions 
in  the  experiences  of  mimic ipal  government  liien  the  quality  of 
the  tiling  to  be  supplied  in  the  course  of  the  public  service 
depends  upon  conditions  which  differentiate  bidders,  and  re- 
quire the  exercise  of  a  sound  discretion  on  the  part  of  the 
city  officials  in  determining  whether  the  wares  or  device 
which  each  individual  offers  in  the  form  of  his  own  exclusive 
design  are  such  as  will  meet  the  particular  requirements  of 
the  intended  work.  In  order  to  cover  such  eases  it  is  quite 
usual  in  the  rovlslons  of  city  charters  to  find  such  terms 
as  'lowest  and  best  bidder',  or  as  'lowest  responsible  Mdder', 
and  the  like;  and  these  phrases  have  been  given  by  the  courts 
a  particular  meaning.  In  f^lch  It  must  presuiMd  they  are  used 
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by  the  framers  of  city  charters  in  the  absence  of  other  limit- 
ins  clauses.  The  term  'lowest  responsible  bidder*  has  been 
held  to  mean  the  lowest  bidder  whose  offer  best  responds  In 
quality,  fitness  and  capacity  to  the  particular  requirement 
of  the  proposed  work;  and  that  where  by  the  use  of  these  terms 
the  council  has  been  invested  with  discretionary  power  as  to 
which  is  the  lowest  responsible  bidder,  having  regard  to  the 
quality  and  adaptability  of  the  material  or  article  to  the 
particular  requirements  of  its  use,  such  discretion  will  not 
be  interfered  with  by  the  courts  in  the  absence  of  direct 
averments  and  proof  of  fraud.   (2  Dillon  on  L:unicii)al  Corp- 
orations, 5th  ed.,  sec.811,  p.  1223,  and  oases  cited),  ^oid 
even  when  in  statutes  and  charters  the  term  » lowest  bidder' 
only  is  employed,  the  courts  iiave  held  that  in  determining 
whether  a  bid  is  the  lowest  aiaong  several  others,  there  nay 
be  oaaes  where  the  quality  end  ability  of  the  thing  offered  - 
in  other  words,  its  adaptability  to  the  purpose  of  »hich  it 
is  required  -  nay  be  considered.   (Clapton  v.  Taylor,  49  Mo. 
App.  117;  Cleveland  Fire  Alarm  Co.  v.  The  Metropolitan  Jire 
Gommrs.,  55  Barb.  (N.  7.)  2S8).  In  fact,  it  la  conceded  by 
counsel  for  the  appellant  that  if,  under  a  fair  and  liberal  ■ 
construction  of  this  charter  the  city  council  had  discretion, 
in  awarding  the  contract  to  the  lowest  responsible  bidder, 
to  consider  the  quality  of  the  respective  devices  upon  which 
the  several  bids  were  predicated  such  discretion  honestly 
exercised  will  not  be  intei'fored  with,  v.e  think  it  evident 
that  the  city  charter  of  Oakland  is  to  be  Glv©n  such  a  oon- 
struotlcn,  and  that  this  is  a  vor-/  appropriate  case  for  the 
application  of  the  principles  above  set  forth  in  determining 
which  was  the  lowest  responsible  bidder  for  tlie  furnishing 
of  derloes  and  material  to  be  used  in  outfitting  the  city 
Jail;  and  that  in  the  esisrcise  of  its  discrsticn  in  deter- 
mining this  issue  the  city  council  Is  not  only  shown  not  to 
have  acted  corruptly,  but  on  the  contrary  is  shown  to  have 
arrive!  at  its  conclusions  with  quite  coaciiendable  ciroua- 
speotlon  and  care." 

In  view  of  the  foregoing,  I  am  of  the  opinion  that,  if  after  a 
air  and  impartial  examination  of  the  variouo  types  of  bridges  submitted 
y  the  several  bidders,  you  should  fairly  and  honestly  oouoiude  that  one 
ype  is  best  suited  to  the  needs  of  San  Francisco,  or  tht.t  the  oon- 
truction  of  a  bridge  of  that  particular  type  will  be  for  the  best  in- 
erests  of  the  city,  you  are  not  limited  to  the  acceptance  of  the  lowest 
Id,  but  may  accept  ft  higher  one  which  will  i^ive  to  tie  Uty  the  bridge 
ou  desire. 

However,  bear  in  mind  that  your  decision  cannot  be  an  arbitrary 
^e,  but  must  be  based  upon  a  conclusion  of  the  facts  which,  in  your 
Iplnlon,  make  the  higher  bid  a  more  advanta;*eous  bid  than  the  low  one. 

3lnoerely  yours, 

?oard  of  Public  .,orks,  _-._-_______ 

'Ity  Hall.  Jn-Y  ATTORli:Y 

^1 
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50BJECTI     Hecwery  of  Dead  BodUa  by  Coroner. 

Dtar  J  In 

I  am  In  receipt  of  youp  reoent  oonenmlootlon  wh«reln  you  rt^utat 
•n  oi>liiion  rogarAini;,  In  bpiof  form,  as  follow»j 

1«       ;vhos«  duty  it  is  to  rocoroir  todies  sabmre^d  or  burled  uad^r  en 
iBbankaent ,  or  resting  on  the  ocean  sLore  In  an  inaooesslble  position  for 
rec  every  V 

Z*       The  liability  of  the  coroner  and/or  Oity  and  bounty  of    ^an 
Franc  isoo  for  the  in  juries  suffered  and  death  of  a  jierson  eic.:^Xoyed  to  re- 
•orer  a  dead  body  under  difficult  olrouastancea,  or  of  a  Deroon  who  vol- 
unteera  to  aid  &nd  assist  in  tlie  recovery  of  a  dead  bod/V 

3*       .Tho  would  be  responsible  for  any  necessary  reasonable  expense 
tecealoned  by  the  reeoveryV 

4*       where  there  are  knoim  relatives  of  a  deooased  person,  vould  it 
be  their  obligRtlon  or  duty  to  ..erform  the  work  of  recofvery  and  to  assoae 
%iie  neoessary  ttxpons^  incurred  there  ia'if 

(1)       .,rt.  ly,  whaj.  VI,  of  the  Charter,  provides  for  the  eleetlon  of 
the  coroner,  his  duties,  etc*     It  states,  ajnong  other  things,  that  •*&• 
shall  ;;>Grforx;!.  Buoh  duties  as  may  be  pzeaerlbed  by  lav  or  ordinasA*"* 

zseotlon  294  of  the  rexuil  Code  reads  as  follovsi 

•♦i-iho  are  entitled  to  custody  of  a  body*       The  person 
charged  by  law  with  the  duty  of  burying  the  body  of  a  deeeased 
parson  i&  entitled  to  the  outs  tody  of  such  body  for  the  purpose 
of  burying  Itj  except  tliat  in  tho  case  in  which  an  inquest  Is 
required  by  law  to  be  held  ui>on  a  dead  body  by  «  coroner,  such 
coroner  is  entitled  to  its  oustory  until  auch  in^ueiithas  been 
OOEipleted.*' 

AS  you  have  been  ^jroYlously  informed  (aee  u 'Toole's  opinion.  Urn* 
856,  9-.16-E8),  an  oxaiaination  of  this  Code  Jeotion  discloses  that  where 
A  coroner  is  reqjairod  b^'  law  to  investigate  the  cauue  of  death,  he  is 
•at  i  tied  to  the  ov.jtody  of  the  body  of  a  deceased  i>erij(m  until  th*   in- 
(luest  ha 3  been  completed* 

When  a  coroner  is   Infonaed  that  a  ,>er3on  has  been  killed,  or  haa 
eomnittad  suicide,  or  hoa  suddenly  died  under  such  o IroiuMitaBees  aa  to 
afford  a  reasonable  Ground  to  ousjpeot  tha.t  his  death  wae  o««a8ioxwd  by 
the  criminal  act  of  another,  he  wust  &o  to  the  ^laoe  where  the  body  is, 
cause  it  to  be  exhuiasd,   if  it  has  been  Interred,  and  .roeeed  to  aucaaon 
iurors  and  hold  an  Inquest  in  the  i^nnar  nreserlbed  by  law* 
6  Cal.    Jur.      "Coroners",   p.    542,   Sec.   3. 
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It  lofrloally  followi  that  If  the  ooron«r  Is  re  ulreid  to  Inrvst- 
Icete  th«  eouso  of  denth,  and  entitled  to  the  cuntody  of  the  body  of  a 
ieoetised  ;:;)«rson,  then  It  riust  be  hie  duty  to  reeorer  the  body.  If  roeeon- 
ably  possible  to  do  ao. 

Tou  axe  also  referred  to  Order  l-io»  2700  of  Hoelth  ordiiuuioes, 
tpprored  Ko^enber  1,  1693,  seotlon  S  thereof,  wherein  it  statesi 

"It  shall  be  imlftwfal  for  any  person  to  renore,  or 
aid  1&  remoTlns  the  body  of  any  deoeaaed  r^erson  from  the  pl&oe 
where  the  death  of  suoh  person  has  eoeiirred,  exeept  pemiasion 
to  rea»ve  said  body  haa  been  grentod  by  the  ooroner  «r  Bealtli 
Officer,  ate." 

FroEi  thia,   it  again  would  follow  ttiat  the  coroner  has   jurisdict- 
ion orer  the  bodies  of  deeeasod  rmrsonM* 

(8a)     The  Ohartor  (,.rt#  IT,  Chap.  VI,  Jec»  2)  provides  for  the  coroner'a 
assistaiits,  that   is,  those  who  nay  be  appointed  by  hisi.     It  also  .^rorldes 
(Art#  xlll,  je«..^Jt 

"To  preTent  the  etoppage  of  public  business  or  to 
looet  extraordinary  exiBoneies,  the  head  of  any  departiaaat  or 
off  lee  smy,  with  the  a^iroTal  of  the  eotaaissicnors,  bmUco 
t«Bp<Kr&X7  apr)Olntsa»nts,  to  retaaln  In  force  not  exceeding 
sizV  days*  and  only  until  regular  appointoents ,  under  the 
provisions  of  thia  urticle  luivil    erviee)  ean  be  asde*" 

The  proTisions  of  this  section  apply  to  the  coroner* 

(Art.  :ail,   wOO.  11,  -^b.  a).     If  the  coroner,   for  exaapls, 
deeiaad  it  expedient  to  employ  a  dlTor  to  reooror  a  body  resting  on  the 
ocean  shore,  he  undoubtedly  would  haTC  the  ric^Jit  to  do  so  but  only  in 
accordance  with  tlic  Charter  prorisions  cited,     .jny  apoointaent  not  so 
nado  would  be  o  nsidered  void.     (i.rt.     Ill,  ^ec.  11,  ^ub.  b). 

Accidents  or  death  Incurred  by  ei^loyees  of  the  City  and  Coxuity 
of  .^an  Franc iaco  are  governed  by  the    iroviaions  of  the   Morknen's  Coaapen- 
s  tion  ACt,  to  which  you  are  reapectfully  referred.     (:>ee  :.tats.  1S17, 
p.  831  and  .;;ioo.   6,  et  &1.) 

(2b)     A  person  who  volunteers  his  serricea  is  to  be  differently  con- 
sidered than  one  who   Ic  definitely  in  the  eiaploy  of  another,     ihe  exist- 
enoo  of  an  employiMnt  within  the  meanlBg  of  the  Cosipenaation  r.ct  la  de- 
termined from  tJM  facta  nreaentod  by  each  ease,     a  "contract  for  hire  • 
asans  a  contruot  for  oersonel  serricea,  and  in  order  that  there  aay  be 
such  a  contrtict  the  esaentlal  ©lenents  of  a  contraetural  obligation  mat, 
of  course,  bo  present,     a  sufficient  cause  or  consideration  for  the  am- 
ployMnt  is  alao  essential.     Hence  it  is  evident  that  service  elTsn  vol- 
tmtorily  and  gratuitouijly  does  not  corae  within  the   provisions  of  the  act. 
A  pecuniary  oonsldertttion  is  not,  however,  nsceasary  in  all  eases,  ^^ro- 
vided  the  contract  is  supported  by   jther  sufficient  eause  or  consider- 
ation.    27  Oel.  Juris.,  p.  297,  Jee.  Ifi. 
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Xa  9tat«d,  «aeh  ees«  t'ltx-.t  b«  detcmiXMd  b     Its  own  facts* 
Therefor*,  it  •aaaot  ba  stated  d«finlt«ly  om  to  what  the  lialjlllty  would 
b«  or  who  would  asavjoo  the  liability  in  the  ease  of  on*  who  Tolunteered 
his  serrioes  In  recorerlne  t^  d«ad  body,  for  exutpl*,  under  unuaual  or 
dlfriotilt  clrousi^t&nceB. 

3*     It  la  qy  opinion,  that  loaswieli  as  tha  law  eaats  upon  the 
coroner  the  ohlle&tion  to  rooorer  bodies,  his  offioe  would  be  respona- 
Ible  for  the  e^cpease  Inourreft* 

4«     I  do  not  consider  It  to  be  obligatory  Mjien  known  relatlTeB  of 
a  daoeasad  nerson  to  reoorer  a  body  tht.'.t  la  dlffloult  of  reeorery,  nor 
would  they  be  reeponaible  for  any  expense  incurred  in  recorerine  a  Vedy 
luilesa  they  persesially  undertake  the  work  the&selTcs* 

BelioTln^  the  foregoing  answers  your  Inquiry,  I  reaMiin 
Respectfully, 


TTSTTffiSm^ 


Coroner, 

Hall  of  Ju'tloe, 

City. 
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Ita7  20,1931. 


SUBJiiXiT:   In  r«  7/six\.vl^  by  Board  of 

3u  ervlsora  Indapcndant  of 
Oity  Plftxming  Commission. 


Dsar  Slrst 


I  hare  before  ms     your  letter  of   tho  15th  Inst, 
wberein  you  ask  hns  tho  Board  of     upervl-^ors   the  power  to 
Initiate  by  ordinsnoe  the  re-zoning  of  any  selected  part  of 
San  Franolsoo,   provided   they  plre  actio*.-   to   the  City  Planning 
CommiBsion  for  their  approval  of  eaid  ordinance  and  allow  ninety 
days  to  elapse  as  pxovided  In  3ee.4,Art.XVIII  of   the  Charter. 

OPINION. 

The  reply  to  your  Inquiry  is  in  the  nefratlTS*     The 
last  subdivision  in     ection  4  of     rticle  XVIII  of  the  Charter 
provides  that  no  ordinance  shall  bd  oonsidared  by  the   supervisors 
the  pu.poae  and  intent  of   which  is  to  re-7.one  property,   without 
first  beinf^  submitted  to  tho  Gity  llannlng  CcMBaission  for  a  report 
and  raooimaendation.       If  tho  Comnlssion  dlaapproves  su(di  •rdlRsmoe 
It  aay  be  pasaed  by  the  affirmative  vote  of  two- thirds  of  the 
entire  membership  of  the  Br>ard  of     unorvisors. 

It  would  appear  to  ine  from  the    liarter  provision 
mentioned  that  any  ordinance,   M^oi  pur  ose  of  T.'hioh  Is  the  re-zonlng 
of  property,  must  be  first   submitted  to  the  Oity  Flanninf^  Coaatlssion 
and  that  the  Hoord  has  no  power  to  consider  such  an  ordinance  tmtll 
It  is  so  submitted,  and  friving  notice  to  the  Coamission  that  suoh 
an  ordinance  was  pending;  would   not  be  ecxaplylnfr  with  this  provision 
of  the  Charter. 

The  whole  purport  of  the  article  creating  and  providing 
for  the  duties  of    the  City  Planning:  Coamission  is  to  give  that 
body  the  ri^t  to  Initiate  prooeedinfrs  for  the  re-r.oning  of 
property.     With  the  single  exception  mantioned   Ui  th^  1'^^ 

J»ti>AlLviAi<»  of     eotlon  i  of  the  Article,  and  a*  *^  ^  .©/ . ^?!* 
opioTon  tnaT^  even  unosr  the  provisions  or  this  aubdlTLsioii 
ths   Board  (Sp  Supervisors  has  no  power  to  pass  an  ordiiunot 
re-zonlng  or  re«classifying  property  without  first  submitting 
It  to   tho  City  Planning  Coonisslon.      If  the  ordinance  does  not 
reeelve  the   s-'proval  of  the   Conaission  the  Board  still  has   the 
power  to  pass  It  by  a  vote  of  two-thirds  of  its  laeiabershlp. 

Hespectfully, 

City  Attorney. 

INDUE7HIAL  DiSVELOPKriNT    lW) 
CITY  I'LANITING  CO,vr.:iTTKB  CF  ^• 
BOARD   OF   ;-;iiPKRyi;>O^U->, 
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SUBJECT:     Ie«  k&mtfaotur*  1b  a  omamrQitl  Di«trlot« 


CkiatlflOMni 

Your  roquftftt  for  an  opinion  hbs  raeelrad  as  follows t 

^'-■^^ 

Oan  a  r«r«lt  bo  f^rantad  to  tha  Pnvllion  loa  T<ink  for  tha  al^r- 
atlon  of  tha  Ijulldln/;*  at  the  southoast  oomar  of  cutter  and  i  laroa 
itreats  to  ba  usad  for  ioa  rjanufaotxirlne?     This  laal  pioparty  la  nov  lo« 
oatad  in  a  eo»marclally  au>nad  dlstrlot* 

CI'IKIOK 

section  5  of  ^ionln^:  Ordinanoa  Ho.  5464,    reads  as  follows t 

••CCM^JSH0X4L  SI^TBIOT  -  In  a  Oomarelal  ::)l8trlot  no 
bulldinr  or  promluae  shall  ba  uaad  and  no  buildln;-  shall  b© 
aonstruotad  or  altarad  lAiich  Is  arrancad,    Intandad  or  da* 
slgnad  to  ba  u&od  for  any  of  the  foUovrlnc  c -xsoif  led  trades, 
ind\i£ tries  and  uses: 

!•     Automobile  repair  aho]^   ualass  ocnduoted  In 
aonneotlon  flth  a  publlo  garm^  and  as  part  thereof* 
£•     Bakeriaa  «nploylA«  mmf  than  firs  parsons* 
3*     Blaakvaith  or  horaaiAMMlng  establl^mionts* 
4*     Bottling;  works* 

6*     Garting,   as^ress  or  iuiulinc  yard  or  atoraca 
yard  other  thaii  for  fuel. 

6*     rvarahouses  and  stora^houaaa* 
7*     karbXe,   /granite,   atone  or  sioniiiaontal  works* 
a*     aontraotors*   plant  or  storaea  yard* 
9«     Oooparaga* 
XO*     Laundry  employing  nora  than  ten  paopla. 
II*     Lumber  yard. 

IS*     Uses  exoluded  fr<»3  tha  Light  Industrial  Jlstriet* 
IS*     4ny  kind  cf  nanxifaoturlng  other  than  nanufacturlne 
olearly  Incidental  to  e  retail  business  conducted  on  tlie   .roE- 
isas  or  llGht  svanufaoturlns  oonduotad  on  any  floor  above  the 
{prouod  floor  of  a  building* 

Ircnrldad  further,   howoTer,   there  im-y  be  sialntalnad 
In  a  Coffinerclal    district  the  followlnc» 

1,  iTlnting  shoips  and  tVie  buslrMss  of  publishing  a 
newspaper. 

2,  :-ight  industries  olearly  incidental  to  tha  o;)ercitlo« 
of  an  airrusement   ^''ax'^* 

S*     i^leotrlc  sub-stations  and  telephone  ezohangea* 


^S-^oV 


.XC91   «•&  y$m 


•#OlT#ftXL 


•  mJt  wtuiQMlttmmii  Ml     f 


ICVCl. 


!{ia«ii#«M 


70l  4c9i;j;>«v  tea/^ 


"1'. : 


or' 


v^J      ^.i-. 


•  •jfKCur  Iac 


r,/;rro« 


Al«I 


hi 


o!    ?  Hi 

•& 
.5 


4*     lubXlo  ^r«s»8  and  gaaollne  serrlM  statlona  laay  b« 
oonduoted  in  a  Oanoaralal  Jistriot  only  undar  ^^rmita  grantad 
by  the  DoaTd  of    .up«rrl«or«# 

Ko  usos  pexnitlwd  by  ;3«otloxui  3  and  4  haraof  shall  be 
exoluded  from  the  QonMrolal  Ulstrlot*** 

Subdivision  13  of  aootlon  5  of  tho  oforeaaid  crdlaacoe,   ns  will 
be  noted  libovo,    rrorldes  tlmt  in  a  eoinrorolal  dlctrlot  no  building  or 
prttBiisea  ehnlX  be  used ,  and  no  building  shall  be  oonstructed  or  altered, 
vhieh  le  arranf:;9d,    intended  or  designed  to  be  used,   for  any  kind  of 
laanufaotioni  other  than  s«nxif aoturing  elearly  inoidental  to  a  retail 
buaineaa  eonduated  ob  the  preialaea* 

The  situtition  here  reaolTes  itaelf  into  one  of  faet  rather  than 
one  of  lav,   for  the  reason  that  the  ovdlnanoe  olettrly  i^rovldea  that  loe 
may  be  maiwf^etured  on  the    remises  as  an  Incident  to  a  retail  loe  bus- 
iness eonduoted  on  the   yrertiees*     Hovever,    the  ordlnanoe  does  not  i-ermit 
the  rianufaoture  of  loe  for  retail  dlatrlbution  other  than  on  the  premises* 

This  ie  fairly  oloar*     Thewfore,    it  Is  ay  opinion  that  the 
q.uestion  of  Issuing  the  permit  Is  s<;'a&r<jly  up  to  the  Board  of  .ublle 
orks  and  resolrea  Itself  into  a  question  of  wtiether  the   loo  will  be  inan* 
ufaotured  on  tho  r^remiees  as  an  Ineldent     to  ita  sale  on  the  preriiaea, 
or  whether  It  is  %)m  Intention  of  the    :'«mitees  to  Baunafaot^ire  ice  on 
the   rTesiisee  for  rotail  lli.trlbutlon  by  truoks,    arte*     If  It  is  intended 
t^tat  loe  should  be  inanufaotured  merely  r.ia  an  Ineldent  to  a  retail  bus- 
iness to  be  eonduoted  on  the  premises,    It  Is  my  0];>lnion  that  the  peisilt 
should  be  granted t     ^n  the  other  hand,   however,    if  sueh  la  not  the  oase, 
ti^ie   cerri^lt  should  bo  denied* 

This  question  of  faot  Is  entirely  up  to  the  Board  of  ^ubllo 
?^orks  for  detsnaination  and  answer* 

He«i»e4itfully, 


irmTfiumr 


Board  of  iubllc  orks. 
City  'inll. 
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May  21,    1931 


SOBJ^CTi   FtBOing  Clarendon  Htlgbte 
Property. 

Dear  31rt 

Tour  letter  of  Mey  8  aiklng  what,   if  any, 
obligations  rest  oa  the  iPater  Departnent  in  preventing 
aeeess  to  the  lot  on  whioh  Clarendon  Heights  tank  is 
looateA,   in  flew  of  eonplainte  of  residents  in  the  first 
block  of  Carsel  street  between  Cole  and  Clayton,   to  the 
effect  that  boys  were  throwing  or  rolling  rooks  and  other 
debris  on  the  departiient*s  property  into  these  property 
ovners*   baok  yards  and  endangering  children  at  play,   was 
duly  reoeirod.  ^^ 

OPINION 

^\r  niere  is  no  recent  code  prorlsion  or  ensetaent 

oresiC  the  Lesialature  or  Board  of  Supenrlsors  that  makes  it 
iBSuabent  upon  a  property  owner  to  enclose  his  property. 
Uador  subdivision  S3  of  Section  19  of   the  .  olitioal  Code 
it  is  proTided  that  when  the  codes  were  adopted  all  aots 
relating   to   lawful  fences  and  other  subjects  were  con- 
tinued in  effect.     TIm  statutes  laroing  back  to  the   early 
*60s  proTidod  for  thoereetion  of  fences  in  certain  counties 
OB  lands  that  were  clearly  agricultural  lands  and  regulated 
the  heifrhts  of  fences  and  ijoposing  the  burden  of  daaages 
resulting  froo  trespassing  by  animals  on  fenced  in  land  gloS 
the  liebility  of  the  owners  of   suoh  animals. 

There  is  no  provision  in  the  law  that  re^^uires 
•ity  property  to  be  fenced  in  and  there  would  be  no  liability 
for  any  accidents  that  would  accrue  on  account  of  boys  tres-> 
passing  on  this  property,   as  the  decisions  of  the  ;9tate  of 
California  do  not   construe  property  such  as  this  as   being 
an  attractive  nuisance. 

It  is  e  genwal  and  well  settled  rule  of  law  that 
coterminous  or  ed Joining  land  owners  laay  use  their  land  for 
all   lawful  purposes,   providing,   as  is   said   in  1  Cal.  Jur,    392, 

"he  exercises  ordinary  eare  and  skill 
to  prevent  any  unnecessary  injury  to 
the  adjacent  land  owner.* 

Re  may  even  use  his   land   so  that  it   produoee  a  loss  to  his 
Beighbor,   and,   as  is   said   in  the  citation  last  referred   to, 
a  proporty  owner  is  much  less   liable  for  unintentionally 
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dolnfr  that  wbloh  he  has  a  rl^t  to  do  intent ionallx.  And  furthsr, 
In  flic  same  rolume  of  Calif.  Juris., at  page  394,  the  teztwriter 
employs  the  following  language: 

'*Alt hough  a  land  owner  may  he  responsible  for 
(my  damage  to  adjoining  premises  either  caused, 
promoted  or  increased  by  any  act  of  his,  or  by 
any  negligence  on  his  pert  to  proride  proper 
drainage  for  disposing  of  offensive  water  or 
other  matter,  he  is  not,  however,  bound  to  ex- 
pend his  money,  time  and  labor  in  abating  a 
nuisance  not  caused  or  ^jromoted  by  him,  but 
by  others,  over  vdiom  he  has  no  control." 

As  you  will  reoall,  we  inspected  Clarendon  Heig^its 
property  end  ol)serTed  that  it  was  quite  a  steep  hill,  formerly 
had  been  a  quarry,  and  at  the  fence  line  of  adjoining  property 
owners  there  were  numerous  bowlders  that  had  fallen  or  been 
thrown  down  the  hill.  If  this  land  had  always  been  left  in  Its 
natural  state  and  had  not  beon  quarried  I  would  unhesitatingly 
adTlse  you  to  allow  the  land  to  remain  &s  it  is,  for  the  reasons 
that  I  have  heretofore  eteted  that  you  are  not  liable  for  the 
aots  of  trespassers.  Ilowever,  I  can  readily  see  that  if  property 
damage  or  personal  injury  were  done  to  any  of  the  adjoining 
property  or  persons  occupying  the  same  that  we  would  have  groat 
difficulty  in  establishing  the  fact  that  these  bowlders  were 
not  loosened  naturally  but  were  thrown  down  by  some  trespasser, 
and  such  being  the  case  we  might  be  answerable  in  damages. 

I  aa  of  the  opinion  that  under  Ordinance  2656  it  is 
inoumbent  upon  your  department  to  plant  grass  roots,  barley,  oats, 
or  some  other  grain  seed  to  ^or event  the  dirt  or  earth  on  the 
portion  of  the  Clarendon  Heights  property  that  faces  on  the 
streets  from  drifting  or  being  brolcen  or  otherwise  moved  upon 
the  pavesoent. 

In  the  case  of 

STKW--JIT  vs.  BIRCHFIELD, 
15  Cal.  App.  378, 

the  Court,  quoting  from  Shearman  k   Redfield  on  Negligence, 
states: 

"Lvery  man  may  use  his  own  land  for  all 
lawful  purposes  to  which  such  lands  are 
usually  applied,  without  being  answerable 
for  the  consequences,  provided  he  ezeroises 
ordinary  care  and  skill  to  prevent  any  un- 
necessary injury  to  the  adjacent  land  owner. 
It  is  not,  therefore,  necessarily  negligence 
on  the  part  of  a  land  owner  to  make  a  use  of 
his  land  which  inevitably  producss  loss  to 
his  neighbor;  for  as  he  may  willfully  adopt 
such  a  course,  and  yet  not  be  a  wrongdoer. 
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t(iOb»  x^xiTUZtm  x*"  •di  •«  ■aci    ;'iccnax©o  iiiil 
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muvh  !•••  la  h«  li«bl«  for  unintentionally  doing 
that  which  ha  haa  a  right  to  do  Intantlonally." 

I  ball  are  out  of  an  abuntenoa  of  oautlon  that  whlla 
•trlotly  speaking  thsre  la  no  lagal  Ilahlllty  that   the  araotlon 
of  a  fonoa  to  prerant  bovldara  from  falling  doan  this  hlllsldo, 
utiloh  Is  not  In  Its  natural  state  but  Ms   been  altered  because 
of  quarrying,   that  In  the  ereat  proporty  or  persona  should  be 
Injured  by  these  bowlders  that   If  a  fenee  were  ereoted  It  would 
show  the  exerelee  of  **ordlnar7  eare  and  skill  to  prevent"  the 
aeeident • 

It   la  therefore  ay  opinion  that  looking  forward  to 
the  possibility  of  future  suits  that  the  proposed  fanee  on 
this  property  should  be  erected. 

Tours  truly, 


ATTORNfT,    'lATER  DSPARIMEST 


N*  A.  Blekart,  Kaq. 

Oeneral  Manager 

San  frunelsoo  water  Department 

3aB  Francis  CO,  Calif. 
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OTi     Olty  /.rohlt^tt  holds  JlTll    ^arvlcw 
oaltlon. 


OsftT  Sin 

Yonr  roquetit  for  an  opinion  was  rvoolTtd  In  due  oourM,  ee  followst 

RE-vUSJT 

**I  «tt  MMtvlmt  unMrtain  at  to  ay  atatiu  In  tha  Jity 
OoinamsMint  \mdar  the  nev  Char  tar*     I  nr%Ta  baan  haad  of  the 
Juraau  of  Arohltaotiira  for  savaral  yaara,   -  ay  appolntmant  aa 
^^.otlng  Jlty    rohltaot  harlng  baan  aada  i^'abruary  let,   1929,  and 
hava  oeeuj.ied  that     oaltlon  sinoa  thtt  tliaa,   parfozslng  tha 
dutlaa  of  the  of flee* 

"Under  the  nav  Charter  the   nty  kr^ltaotU  position 
la  aada   ;>axQanant  and  ::)laoad  under  JiTll  ^iarrloa*     Ajn  I,   as 
Aetlng  Olty  Arehlteot,  entitled  to  the    -ositlon  of    ;lty  Arol*!- 
teot  under  the  naa  Charter^ 

♦♦If  I  am  not  'blank© ted- ln»  under  tlie  title  of  Jlty 
^rahlteot,  would  I  be  under  the  elausa  oovarlng  * Heads  of  ^e- 


partffiontsX* 


'^^m 


jeotlon  63  of  the  1930-31  ehartar  of  the    Jlty  and  bounty  of  .>an 
Franclsao  irorldas  In  t«irt  as  follows t 

**Cther  positions  aa  iMads  of  departsients,   bureaxui, 
offloea  or  inf.tltutions  whieb  hare  harotofore  been  exaiapt 
from  charter  civil  senrioe  jporoTislona,  are  hereby  declared 
to  be  subjeet  to  the  olrll  aerrlee  prorlalons  of  t^lis  charter 
unlees  specif iesilly  exoMpted,  and  any  inoumbattt  in  any  sueli 
i^ultlon  at  the   tlrie  tnia  charter  shall  ba  ratified  by  the 
state  legislature  shall,    if  i^e  haa  held  office  for  one  year 
continuously    rior  thereto,  be  deosad  appointed  to  such  po« 
sition  under  the  olTll  aarrlee    rorislona  of  thia  charter 
arid  thereafter  shall  hold  office  under  auch  .^roTlsltma.** 

The  Glty  Arehltect,  by  Tlrtue  of  section  11,  i.rtlda  XIII  of  the 
109B-99  charter,    Is  speelfleally  eioeaptad  from  cirll  service. 

The   :2ity  <i>,rahlteat  le  theHMid  of  s  departaMt  or  bureau,     ^action 
(2  aforeeaid  of  the  t^ew  aherter     rovldea  for  the  blanlceting  in  of  ^icads 
of  de^rtBMnts  ur  bvireaus  who  hsTS  been  exeooipt  fresi  charter  eivll  service 
fosltlona,    provided  th£t  the  Incunbent  haa  bald  tlie  office  for  cne  ;ear 
prior  to  ratification  of  the  new  charter  by  tba  leglalature.     it  appears 
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that  you  hayt  held  the   ,.0£ltlon  of  City  Arohlt«ot  8lao«  Fsbruery  1,   1929» 
Th%  mrd  **lneum^nt"  &b  usod  throughout  th«  nev  tb&rt«r,   without  doubt* 
viLi  meant  to  inolude  any    ereon  holding  e  voaltlon  at  the  litre  of  tb« 
poreperation  of  the  oharter  by  the  freeholders* 

Tlierofore,    In  view  of  the  faot  that  you  hare  held  the     -osltlon 
for  one  year  ..rlor  to  the  rettfle&tlon  of  the  nev  ah»x^T  by  the  state 
leglelatiire»   «ind  also  slnoe  osotlon  C2     rovlAea  that  the  inousibent  shall 
beeone  olTll  aervloe  uoon  ratifler^tton  by  the  state  lofi^alature,    It  la 
ay  opinion  that  you  now  hold  the  oItII  aerrloe  losltion  of  Olty   .rchl-> 
teet. 

ReapeotfuUy, 


"SIWTSHRnBOHr 


City  Arehltect, 
City  llall. 
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May  26,1931. 

SUBJECT:  Direction  Sign«, 

Gentlemen: 

I  am  in  receipt  of  your  repuest  for  an  o  dnion 
as  follows ; 

"The  City  Planning  CommiBsion  is  desirous 

of  obtaining  from  you  on  opinion  as  to  who 

is  competent  to  put  up  signs,  directing  traffic 

to  various  places  of  amusement,  on  the  poles 

along  streets  in  the  City  and  County  of  '--n 

Francisco." 

OPINION. 

"Traffir.  nJtJ^i^^n^*  Article  II  of  Ordinance  Wo.  7691  (New  Series) 
Traffic  Ordinance",  provides  in  part  as  follows: 

"SICSNS  -  The  Board  of  Superrisors  shall 
by  resolution  determine  and  designate  the 
character  of  all  official  warnings  and 
direction  signs  and  signals.  Subject  to 
this  selection,  the  Police  Demrtment  is 
hereby  authorized,  and  as  to  those  signs 
required  hereunder  it  shall  be  its  duty 
to  place  and  maintain  or  cause  to  be  placed 
and  maintained  all  official  warning  and 
direction  signs  and  signals.  All  sisms 
authorized  and  reruired  hereunder  for  a 
partio^ar  purpose  shall  be  uniform." 

From  an  examination  of  this  quotation  it  very  clearly 
appears  that  it  is  the  duty  of  the  Police  Jepertment  to  place 
and  maintain  all  direction  signs. 

Respectfully, 

City  /ttorney. 


CITT  PLANNING  COlifMISSION. 
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.    BjKCTi     CiTii   .^arvice  Uiiddr   t.h«  Ne«  Ghartor. 


Lear  .  irs: 

This  offl««  lA  in  rwoelnt  of  joxit  rceent  r«qij9st  for  tn 
inion  as  follovra: 

"!•     Vfere  the  inc.  xty 

Clerk,  Coroner,  ;*jblio  c 

boliwcfttar,  b^otSLUne  of  i- 

iW&iih  ojC  ..ocftion  e^  Oi    -  ...   ....       .....  V..A  >    ,. 

the   prcyvisiona  of  Artlol©   .1111  of  t)ie     rcsf 

ami  c;;-bitit>d  to  ell    >   ^  "-aiwflts  ^t  awl-- 

a»  Uivil  i^tviiitj  t-  lj.    Oil    -nr^l  It  .  o 

ae*  Ohsrter  '»«■.«  r6t..,j  *.w     by  the  .  ttile   j.^-c.-    .^'-^   .i-- . 

£•     i^o©«  «Msi'^    'V":*.  -'  ■♦"-•^-■--  '■•■^  ..•./*f4.s     '••-'  of  l;)iO 
persons  nnd   fXMsitlOt.ji  ,r':i.\- l-h-.--.    ;.■  '.    .  .^j  i.«otor 

(b)  Kiohael   Lawley,   License  Adjuster? 

nc^  art  '  *:>  c»X6£;Uu.tlt.fl. 

S.     .»;rc  the  t-T-f-        n ■*  t inrvt-.   i  "  "!  ref- 

eronoft  i?4»fk  "(&)"  in  x  t    >reoevJ  sutjeot 

to  t. 

or  t  ■■jt  :" 

3ao*ism  :.^  '^f  t.>ie  X031  Chart«T  proTlde*  a.:   follow*: 

"OffiO***  h»r«1;ofar»  i>»lo<Jtive  which  are,  by   the    :'rofvi- 

siona   Df  this  oha: -i  '■''■■'   ■    ■■'-  ■'''  ■     — >■'  ^-* 

.:..•..'■.  "    ice   at  aXl 

>,..,  te   3c».'-l  ,  -i 

holii  t:  nu'.us.ty  ^ri-T   T,;^cri3to, 

te  (ir  '-ion,  at  hio  then  ex  lot  ins 

salaC0!A    Mii^.-.r   t...;  clvli  licrvioe    .^rovislona  of   thl«  chrrter, 
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iTil  aorvlce  oaddv  thm  ll««  Ckartor. 

This  offl««  1«  in  r»ceit?t  of  jovrr  peo«nt  request  for  en 
#r)inloa  as  roIl>3turc: 

"1.     v<«r<6  t  -'•a  of  County 

Clerk,  Oorone)  .  ..-r    .  v^  Vix 

era  pi;  or  i    I  c::^  of   L 

iii«  pr   v^..,_..'a  or  Artlole  AIXI   of  the     reao  .  ..ar 

oew  Oii&rtcr  _,       _    ...        .--:    ...,--    .  --    ... 

por»on»  iinri  jMlMsltiOi,..  i. ...  ..\..-.    v  ,. ...      -.;,;;tor 

i;*  hie  i*or«    acattcRec  letters 

(a.)  v..   I.*  ^pTtjrj 

it)  J?"-  =  .  ..^,     ......  .v.; 

(t,)    ^r  .    ?.3,         Crir.'ifT   '.?,i©>ibrir  -.t 

((■onfl<?entlRl  .    ......   .. 

(b)  Michael  Lawley,   License  Adjuster? 

(a}  Foi*iti'.i..;   (jps  nf.7   ejccRipt  n-r.K  eit^rinntloa, 
\'  '     o*itK4tte  ar*>  i-v.-w  av'bjtiCl  to  oxp^MUiLtic.-ii. 

S.     Aye  t.hc  t3ir<M5  posit irsn?  '-^'--■^-^  'by  the  ref- 
oroiieft  jsnrlc  "(a)''   in  the" next   ^Tt":  tion,  subject 

to  th«   ser      '    "  ■"    ■-■' — ■■■    • '■      --■'■«-  -.-^    j^_.  J    ^^-^    -        *or 

or  to  thf  H?.  of  t^.c•  c.T tojr?" 


f-tf 


Saoticm  :•?  '^f  t.»ie  1931  Chart«T  ;7roYiae»  a,:  follows : 

"Offlo^ti  ha^atofore  «loatire  which  arc,  by  the    provi- 
sion:}  of  tn...      '  tlvo,   ahall  aovm  wllhia 
t'.f*  Q.lTtl  m-.v  Is  ab^irt^jr  -^d  nay   ia- 
ousibdat   i'  •        "/iij  0 '.Hrtcr  shall 
l>e  ret  if  1  :.l,   if  ne  '.a* 
hold  im«h  ^T  .\;sly  pric.              ;    . 
bo  liaaaed  ap  ,  at  Iiio  tl 
aalxiQI  ttnder  xlo  civd  ycrvic©   ,>rjvlaions  of  t;»:a  ciu-;i..r, 
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and  thor«after  shall  hold  oftlo*  under  such  ?rovif.loa«j 
proTia«d  that  such  salaries  so  continued  shall  apply  only 
to  suoh  laeuabants  as  long  as  they  lapelly  hold  suoh 
positions  and,  on  the  arpolntment  of  a  successor  to  any 
suoh  ineuRbent,  the  salary  of  suoh  position  shall  be  subjeot 
to  the  salary  standardization  provialons  of  this  Ci^artor 
and  shall  not  In  any  caso  exceed  six  thousand  dollars  per 
annua  {"^d, 000,00). 

Other  poeitlons  as  heads  of  departoents,  bureaus, 
off lees  or  Institutions  whlt^  have  heretofore  been  exempt 
fiOB  ohorter  oItU  servloe  provisions,  are  hereby  declared 
to  be  BUbJaot  to  ths  civil  servlcs  provisions  o'   this 
charter  unless  speolflcally  exempted,  end  any  inour.bent 
in  any  suoh  position  at  tha  tlae  this  charter  shall  be 
ratified  by  the  state  le|flslstur«  shall,  if  he  has  held 
of floe  for  one  year  continuously  prior  thereto,  be  deemed 
appointed  to  suoh  position  under  tho  civil  service  provi- 
sions of  this  chrirter  and  thereafter  shall  hold  offl«« 
under  aueh  provisions." 

Section  142  of  this  liarter  provides,  in  nsrt,  bs  follows: 

•Where  existing  positions  that  have  heretofore  been 
exempt  from  civil  service  exaraina  tl ons  ere  now  riade  sub- 
JJoot  to  examine  tlon  by  this  ch?:rter,  th  incumt«ita  cf 
such  positions  who  have  held  suoh  poKitione  for  e  period 
of  one  vear  oontlnuously  next  preceding  tha  time  that 
this  charter  shall  go  into  effect,  shall  be  continued  in 
their  positions  as  if  appointed  thereto  after  examinRtlon 
and  oertlf Icatlon  from  a  list  of  ellgibles,  and  sholl  be 
governed  thereafter  by  thcj  provisions  of  this  charter." 

An  examination  of  ^eotion  $2  aforesaid  iseloses  thst  it  wag 
intended  to  govern  inoua  ent  elective  officers  such  as  the 
County  CI  ark  i  Coroner,  Public  Admin  in  trustor,  Peoorder  and  Tax 
Collector,  and  d««*  so  unless  the  freeholders  had  not  the  pow»r 
to  so  provide.  It  appears  further  that  this  section  save  and 
except  with  resxtect  to  tha  T-ublio  Administrator  became  effective 
at  th'j  time  of  the  ratification  of  thrt  new  :;harter  by  the  stats 
leglslatux^.   Since  the  Public  Adainlstrator  does  not  j?o  on  a 
salary  basis  until  January  1,1W2,  he  does  not  beeoso  a  civil 
service  officer  until  January  8,1932,  tha  date  when  tha  new  '::hftrter 
hecones  i^enerally  effective. 

It  is  therefore  ay  opinion  with  respect  to  the  first  nuestion 
that  the  County  :lerk.  Coroner,  "ecorder  and  Tax  Collector  ©re  now 
civil  service  officers  of  the  Vlty  ?nd  Count  of  an  ronoisco  and 
entitled  to  all  of  tha  benefits  of  Civil  Service:  and  that  the 
public  Adainlstrator  will  go  on  a  civil  service  basis  on  JanufO-y 
8,19S2. 

Section  62  of  the  1921  Charter  does  not  apply  to  the  following 
officers  and  oaployees  of  the  Tax  Collector's  office:  Chief  -eputy. 
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Cashier,   Cashier  of   the  License  Department,   License  Adjuster 
and  Tunnel  Accountant. 

These  officers  &nd  •nploy«os  are  not  slectlve,  nor  aro 
:oy  heads  of  dooertii^nts,  bureaus,  or  Inatit 

ley  apne'T  to  be  ^-'ovfimad  by  t>«f>   t>  t-rAnh  of  142 

'-■■'■  '  r  u:.;L   tl;e 

;    the  I icenee 
,i;  wi   the  1921 


a«rvlc 

..1   poiiili. 
sub-dlvl3lon 


t  ,  r;v  OT7lnlon  that    '.   L.  Rapheld ,  Chief 

H,  Oenhier  in  the   Iftx  r  r 

■  of  the   i  icense  j<s 
''cted  In  under 
-5  fith  do;^  of  ^ 
lohael  T.ftwley, 
;  will  he  blanketed   In 
r  nnaer   the  oia  unurter  or  the  now  one,   since 
not  exer.'ipt  poaltloas  within  the  sjeani  g  of 
^eotiOEi  11  of  .iUrtloXe  XlII  of  the  ora««nt  Charter. 
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CIVIL  S3RVICE   COr.^rsSION, 
City  Kail,   San  Francisco. 
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tJUBJliCT:      In  Re  i;.ceEi;lty  of  i.otlng  upon 

■■iesolution  i;o.   2445S,     ^.ioard   of 
^jupervlBors ,  Votirig  a  censure 
upon  til©  City  j.ugir.©er. 


Dear  Sir: 

You  have  forwarded  to  im  the  above  niurabered  rosolution 
of  the  Board  of  uupervisors ,   oeiiauring  the  City  l.ngineer  for 
BRaking  certain  stateiiicnts  relative  to  a  uiec^ber  of  the  Board  of 
iiupervisors,   and  you  ask  if  the  resolution  is  one  which  requires 
your  approval  or  veto. 


OPIKIuIi 

The  matter  of  the  adoption  of  resolutions  and  the 
enaotment  of  ordinances  to  end  for  the  approval  by  the   kayor  is 
provided  for  by  L.eotions  11),  14,  IS  and  IQ  of  Chapter  I,  Article 
il  of  the  Charter. 

oootion  13  provide*  that   "Livery  bill  or  resolution 
or  the  ertinting  of  eny  franchise  or   orivilece,  or   in- 
volving the  lease,  appropriation  or  disposition  of 
public  pro;)erty,   or  the  exoenditure  of  public  zaoney, 
except  a  sum  lose  thail  two  hundred  dollars,   or  levying 
any  tax  or  aaoessfiient ,   and  every  ordinance  providing; 
for  a  neK  duty  or  penalty  shell, after  its   intcoduotion, 
be  published  in  the  official  newspaper,  etc.*' 

Section  14  gives  to  tJie  aCayor  the  ri(^it  to  not 
separately  u">on  various  itmes  in  any  resolution  or 
ordiuanoe  appropriating  laoney. 

aectlon  16  provides  that  "livery  bill  and  resolution 
hereinbefore  provided  which  shall  have  passed  the  board 
and  shall  have  been  duly  authenticated  shall  be    sresented 
to  the  l*:ayor  for  his  approval,  etc." 

v.'e  must  therefore  determine  what   is  raeant  by  the  vords 
very  bill  and  r* solution  hereinbefore  provided".        It  eppecrs  to 
roe   that     hereinbeforo   provided'    refeis  to  those  bills  and  resolu- 
tions mentioned  in  oeotion  13*       To  hold  otherwise  would,   to  soiiie 
extent,   take  :.  fitters  which  tre   the  sole  cozicern  of  tae  Board, 
auoh  as  declaration  of  policy,   the  adoption  of  rules,   etc.,   out 
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of  th«  BOAra  e:xd  loue*   Xhon  with  th«  ur;y«»r«  I  o&imot.  be  j  i«vo  that 

this  vaB  tn«   lnt«atlon  of  th*  Ghart«r  CrtasiQrB.  Tb«  rosolutlon  in 

the   Inetixnt  case   i«  one  which  the  ^^oard  done   is  interested   in,  and 
■iMalA  be  left  to  the  Voi^vd  alone   tc  deal  with. 


A  sliailsr 
by  Bv  predeces-orB 
and  ey  Honorable     ercy 


ion  on  aijnllar  aubjeota  has  been  reached 
iG  :'rankHn  v.  Lane  (Lane* a  Opinions  r.l4) 
xX)n£   (U>ag»8  opiniona,   l'JlO-12,  p.6ofe). 


Tou  are   therefore  adTlaed  that  the  re solution  in  the 
inataiEit  oasa  doea  not  ottll  for  action  on  your  part.        rhe  resolution 
la  herewith  returned  to  you. 


.in«erely  yoira, 


CITY  ATTORKIY, 


To  hia  Honor,  th.e  iiayor, 
City  HhU. 


«i 


#«i  lit    9i  it    to 

vV     «ML0Ulfll 


i 


iox 


^^'7 


Mtr  S«,   19^.1. 


bUBJSflPl..  Yurk  .street  .itot  iixUftatWIxP.'.      ^    !?.• 


t4IXKS    CDC. 


A. .J  laquirlcr.  l:nve  been  addroesed  to  ib«  in  roctrd  to  the 
iruoloi  ik-iA  oavl  ot  laid  Caltoa  :^trdet 

jfxtazialori  pi    tht-  L^  ^any. 

The  fir«t  aiestioii  relates  to    .  .,    of  ti;«  c<j{:.pany  to 

uv«  between   Ita  ti  V.e   q.ufllity  of  paVQi;acnt  to  be   leld. 


CI 


!iie  Cv  .  -io..  Ij 

^.it    tc 


9  City 

■  lie 

the 


qpiincr. 


Tiic  duty   '       ' 
r  tw>    foct  etvOh  i 
ji.t>  oovorcd  by   the   r-.a.j.... 
the  orleixial  franc    ise: 


"J«c.    E.        Jieooud. 
oeoadamlze  tie  entlr   "^ 
b«  us«d  by  their  tr 
two  foet  on  eaoh  siuu    ^ 
the   trooka   if  there  be 
keep  the   eai^  oorustantl; 


To  planK,  j>ave  or 

..  ,  *-^.   ,.,-  *■-.  ,.   streete  to 

'lie  end 
t.?i'.-  -'  ,    .   a;    i.>utween 
ore  than  one,   and   to 
in  tepaff ,   flush 


with  tlic   street  and  with  good  croaai  v  s.*' 

"{.^0.   7.         henever  it  aJvail  be  iuceccGry 
for  said  ,~rantees  to  plu  ;;    or  urro  or  rjeoatiainlze 
their  railway   tracks  ae  Herein  provided   they 
shall  uae   the   ava^   :     '       "1  whlob   is  or  rnay  be 
used  by   said  City  a  cy    in  rear>cct   to  the 

re:  Binder  of  the  stretsi,   unieB.'i  otherwise  directed 
or  :>ermitte<3   by  t::e  Board  of  .>v3i  >ervl&ors  of  said 
Ootonty.' 

ecf.UwiQ   of  the  conditioaa   or  tie    :  ri(:iiial  franchise   tue 
C';;.  )t  ny  under   its  operating  pemit  iuutit     c-.  j>  t  :o    )avetr.ent  oonetantly 
in  repair  as  il.e   frcnohloe   Is  the     leesure   of  ti.o  duty  to  be  perfonaad. 


^•^--v 


XaU 


mii9  oi  btBQt  al  ma  oS  bmAaorbbM  amvi  vmrf  ■ 

.  ^H  ♦»•'!:  .:» 

'^••TM  ooltlAnoo  s  si   ix/q  #(1  9^  ;  rctfa 

>oa7ttiI^   «^1«  Ao»9  t9«l   a 
(7  3rlwoXIol  adi  x^  bsrfi- 

a»«irfr''f  >tftd}    9btB    rfQAS    /TO    ^90lt    OW^ 

|{ftt(i        -r  :      dn    -J.    \Lt naif lu. 09  amMtt  «1#  q««< 
TU«M«*  '^   .09.." 

AIM  lo  ncMlrxttqtA.   io  iriaotf  aoj 
.A«irxolv«q   t>  «1   9ttjtr<on- 
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In  this  regard  we  laay  state  that  the  law  passed  at  the 
reoent  seselon  of  tje  ..tete  Legislature  covering  paving  end  re- 
paying between  the  traoircs  of  street  railway  ooiitpanies,  expressly 
provides  that    it  shall  not  limit  or  oltor  the  terms  and  couuiticns 
cf    franehises  herctotore  granted  or  restrict  the  power  of  the 
inuniolpj;llty  to   Insert  desired  teirr.s  and  conditions   in  franchises 
to  be  granted* 

'ihe  question  as  to  the  reiaoval  of  tixe  tracks  upon  the 
expiration  of  the  fre.,;chis©  or  the  operating  peri:-it  prtscnta  a 
different  question. 

The  r:atters  therein  contemplated,   to-wit:      the  reiior al 
of  the  trecks  by   the   operating  com >any  and  the  placing  of  the 
street  in  a  condition  agreeable  to  the  City  and  Comity   of  Sen 
Francisco,   are  covered  neither  by  the  tenas  of  the  original 
franchise,   nor  by  the  araendments  to   the  Charter  authorizing  the 
:.'axiting  of  the   operating  periait,  nor  by  the  general  laws  of  the 
tste  of  California.       iience,   if  these  teri.js  and  conditions  are 
to  be  rsade  part  of  the   operating  ijenait,   they  Bru.st  be  expi-essly 
and  definitely  inserted  in  the  operating  percit. 

As  the  Charter  A-:€ntoents  authorizing  the   issuance  of 
the  operating    -sernlt  require   that   it  be  graiited  upon  the   atu;'.e 
teras  aiad  conditio. is  as  the   origiiial  franchise,   the  conuitions 
oannot  be   imposed  upon  the   operfitirig  coiupany  unless  it  and  the 
City  end  County  of  Can  Francisco  naxtually  ajproe  to  the   terms  and 
conditions. 

?.espeotfully, 


City  Attorney. 


BOARD   OF  SlTPERViaOBS. 


'L. 


ro 


■  vti  X'Jon.4.     x,Av^ii^  ivtj    ijii.a 


u'r«<fo  «r^^ 


4-^'  ^ 


June  1,   19:il. 


SUBJi::CT:     Drainage  Riglita  in  Lomlta  Slough. 


Dear  Sirs: 


^^  *v      -      i  "'^  ^°  receipt  of  your  inquiry  relative   to  the  drainage 
or  the  lands  of  the  oan  Frajficieoo  Airport  into  Lomita  blough. 


OPIMION. 


We  are  of  the  opinion  that  Lomita  plough  is  a  natural 
arainage  channel  to  carry  off  the  surface  waters  frop.  the  ^ands 
J5  J  !v.?^^^?^*  ^^   ^^°^  ^^^^   adjacent  thereto.   v.e  are  informed 
that  this  slough,  which  is  affected  hy  the  ebb  and  flow  of  the 
tiaes  in  ;.an  Francisco  Bay,  has  at  all  times  been  the  natural 
drain  for  the  lands  herein  referred  to. 

From  the  foregoing  facts  the  law  is  clear,  as  the 
opinions  are  uniforrn  in  holding  that  the  owr.er  of  the  lower  lands 
Oc.nnot  obstruct  or  interfere  with  the  natural  drainage  of  the 
lands  of  owner  above  him. 

ohaw  vs.  Sebastopol,  159  Cal.  623,  oage  126 
Le  Brun  vs.  Richards,  80  Gal.Deo.  ail 

Our  conclusion  froni  the  foregoliig  is  that  neighboring 
interests  may  not  legally  fill  across  lomita  Slough  so  as  to 
interfere  with  the  natural  drainage  of  lands  now  being  drained 
through  Lomita  Jlough. 


Respectfully, 

City  Attorney. 
BOARD  OF  PUBLIC  .V0RK;3. 


> 


Mfi-r 


^XlLs/litorHiK*. 


•:i      i.-L>vi 


;o 


1 


^a-? 


JTuns  3,  1931. 


SimrzSTt  In  re  Jonetruotlon  of  Uetoli  iiotohy  lipe 
Line  oTor  .'.Itamount  Pass,  as  -.xtra  ork 
under  jontraot  i;.wardod  for  Jonstruotlon 
of  j«un  Jofkq^in  '/alley  Mpe  Line. 


Gentlemsnt 


Th©  ijoard  of  superrlaors  has  subr.lttod  a  letter  froaa  Toudall 
Construction  ::;oni:/any  addressed  to  :il8  Ilo:  /or,   offcrlnii  to 

prociare  tha  neoeasary  pipe  for  .reposed  L:..-    .   .:-/  pip©  line  oror 
the  Altaaount  Fasa,   at  the  unit  yrlcea  at  aiiloli  s&ld  pl,^  is  to  be 
obtained  for  tbe  construction  of  the  ..ian  Joaquin  pli^  line,  end  the 
Board  artce  If  it  would  be  ro»»ible  to  enter  Into  an  arrfin;.:eaent  «lth 
Youdell    Construction  jorapany  at  tnia  tli&a  whereby  the  .ips  coxild  be 
obtained  for  tlie  .>ltanount  laae  line,  as  an  extra  or  on  adjunct  to 
the  ^an  Joa(;uln  contract. 

The  contract  for  the  Jan  joaquln  pipe  line  nas  aimrded  upon 
very  definite     lans  arid  speclflcet.  Ions  prepsred  by  the   City   inglneer, 
which  provided  in  detail  for  the  construction  of  thla  particular  i^ortion 
of  the'lletoh  lietchy  system.     The  8:.eclf loatlons  set  forth  the  nunber  of 
allee  of  ripe  to  be  Installed,   where  It  wcnild  start,   and  wl^ere  it  woiJLd 
finish,  and  preotically  the  route  it  would  follow.     In  short,    the  apeo- 
If  loatlons  were  for  a  definite  piece  of  isorlc  end  where  oihanGes  or 
additions  inl'^ht  be  necessary  in  order  to  corr.plete  the  wor)c,   and  coK:«n- 
sntlon  or  deduct lona  made  in  accordance  with  such  changes  ca:  additions, 
it  is  not  possible  to  include,  under  the  sane  contract,   an  entirely 
different  project  which  was  not  even  contemplated  when  the  contract 
was  awax^d. 

A  rery  siiallar  situation  is  found  in  the  case  of  JL:iTn  r. 
CITY  c?    rll^LUSIPIlLA.,   decided  by  the   ju.cireme  Court  of  lennsylvanla 
and  reported  In  76  Atl.  at  iia^'®  S31.     in  ttie  .case  nentioned  the  con- 
tractor eci*c4  to  furnish  and  deliver  all  tl;9  naterlels,   and  to  do  and 
perform  all  of  the  labor  for  a  certain  inprovenent  In  its  ontlrety 
at  unit     rices,   the  contract  providing  that  the  work  should  not  exceed 
^500,000.     The  officials  of  the  city  cnlaitjed  the  amount  cf  work  so  as 
to  brlns  the  cost  up  to  ^550,000.     The  '^Jourt  in  disposlne  of  the  case 
said: 


► 


"  .hatever  the  contsractor  agreed  to  do  was  to  be 
covered  by  the  ^rice  nentioned.     If,  therefore,  aay  other 
Bttkterlals  were  to  be  furnished  or  woiit  t«as  to  be  done,   the 
statutes  end  the  ordinances  required  that  it  should  be  done 
by  contract  wJiich  rtiuat  be  preceded  by  advertisinc  for  bids, 
etc.     The  same  fonaallties  were  requires  to  give  validity 
to   ti\o  contract  to  eomi)lete  the  Improveiaent,   as  :j:'eoeded 
the  contract  to  tterform  the  original  work.** 


>e^^^>^ 


•  XMi    ,^  -"'^ 


il»^«B  to  noitoiTTtaaoP  •*!  41 


ffiJiWHT  not)  1E»##»X  •  i«r#ifltfi;«  aad  8ioal\ 

4 ,.4 

t 

c 


no  M«r  tp 

Jklirav  #1  •s«ifir  Aa«   ,' 

...  to  MJt»  mtU 
««  «i  3f  tmraas  •tft  fiin»  >Ijf  \ 


mC#  «•»»*  W  o#  t«r  snow  Yo  ^rf«JLii'xxfl  94  ot  iiiav  •Xahrt^flff 
•MOJb  §4  l^Iuoxf*  ^1  ;r«ii#  frrxii/prx  ■•voaalMo  wlir  JkM  ••trrt'tts 
,-:jb4  r  lot  :\nt*ltxwirko  \d  b9hm9%ii  mi  tw^um  A9tdm  i9a%t 

\il]^lljjv  «vt^  e#   hm^tr'TfT  r-rer  neltflam-jl  mum  •dl' 

'•tnu  oi  ttMUa—  •At 


The  question  la  not  a  «ow  on«  to  thl»  off lee,     cn  January  15, 
1-13,  Honora  !•  )  sroy  V.  I^nc  adTlMd  th«  8Q«rd  of  Ixibllc     orka,   tliat 
wher«  a  oontraot  was  antared   Into  for  tha  Iniroyaraent  of  I.lnooln     ay 
from  Twantlatli  to   rhlrty-eixth  A-vanua,    that  It  would  not  ba  laoal  to 
axtanA  tha  work  to  ?orty-ei,3hth  J.renvM,   no  matter  how  banafloial  It 
aoMld  ba  to  the    lity  or  hovi  advaiitBc^oua  tlie     rloa  for  the  work  «aa« 
Jud^  Lone  <»&ld] 

'*Tha  J>iarter  has  tlirown  oartein  aafeguorda  around 
tha  axaeatlon  of  aontraata  by  tha  city  &nd  county,   and  in 
ordar  to  taka  ad-trantasa  of  those  aafef<^arda  it  ia  oaasaaary 
that  tha  officials  entrusted  with  th^  exeoutlon  of  oontraeta 
follow  strictly  the   ixoTlalona  of  the   ahurter  In  relation 
thereto* 

•*Aa  I  state  :  to  your  lionorable   Joard  on  a   fomor 
oaoasiox^    in  an  opinion  rendered  on  :>e9ember  27,   1909,    con- 
oerning  e  ^xoposal  sui»s.ltted  by  the  Fansbrou^  ttothara 
0(»i.«jiy,   a  oorrioration,    *it  is  unfortunate  that  a  Mddar 
should  looa  e  feTorable  contract  by  reason  of  an  lrre?»ular- 
ity  in  hia  ^ro.-.oaal  and  th&t  the    /ity  should  lose  the  t.A' 
Tantai^  of  a  f&vorable  contract  for  the  sajne  reaaon*     The 
proTislo&s  of  the  Charter,   however,   are  nandatory  and  there 
is  no  course  for  your  '^tird  to  rursue  but  to  follow  strictly 
the    -ronrisiona  of  the  Jh&rtsr  in  these  luatters**'* 

It  la  mff^  howeTor,  for  tha     noard  of  l-ublio     orks,   under 
aut^iorisaitlon  of  the  jourd  of  .uparrisors,   to  purchase  the  neeessary 
pijje  for  the  .rejected  line  over  the  Altaiaount  Pass*     .ub*  8  of  :;«etion 
9,    Chapter  I,   Artlola  VI,   of  the  Charter,   elves  this  ^ower  to  the  Board 
of  lublio     orks  ineofar  aa  tha  construction  of  any  public  utility  la 
oonoemad*     The  ordizmnee  of  your  Board,    caamozlj  known  aa  '*lletch  llotchy 
ConstruotioB  Crdlnanoa**,   daala  with  the  subjaet  and  ^rovldaa  the  nachin* 
ary  to  carry  out  tha  pur<flia»e*     !*efore  the  "^oard  of  iublic    .orks  can 
make  tha  purehaaa  it  la  r«oaaaary  that  the  amount  and  character  of  the 
neoeaaary  pipe  should  be  asoertainod*       hen  It  la  your  Board  can  order 
it  p\trehased  and  thereafter  order  a  contract  let  for  the  construction 
of  th»  Una,    tlie  Olty  to  sup  Xy  the  pipe  and  t^rte  contractor  tc  do  the 
'-'^oeesary  construction  work,     op  you  aay  order  one  contract  ©nterod 
o  for  tha  fximiahine  of  ^^  plp«  »n^  Its  inatallation* 

aeapaetfully, 


ilo  utllltloa   ;omittae,  3IW  AWCtlttSY 

rd  of  ..uperriaora, 

-Y    iJlll* 
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June  4,1031 < 


SUBJ  :CTt  :!:ffeet  of  ep«al«d  Code  .ections 
Mad*  Part  of  a  Franchise  by 
Hefaronoe  to  th«ir  Dtflorlptlre 
Numbers. 


Oentleaont 

In  r«6pon8«  to  your  '  uery  as  to  whether  the  repeal  of 
Seotlone  498,500  nnd  502  of  tha   Code  of  nivll  Trooedure,   referred 
to  In  eeveral  of   the  eorller  street  reUway  frrn^hlaee  crcnted 
by  the  City  and  County  of    ;nn    >^!ncieoo,   effect   tbo    terns  and 
oonditlona  of  the  franchisee  my  opl&ion  la  aa  followai 

OPINION, 

The  Incorporation  of  the  tema  pnd  oonditlona  required  by 
seotiona  498,  500  and  50£  of  the  Code  of  Civil  Procedure,  Rlthouch 
nede  a  part  of  the  frtmohlse  by  mere  express  reference  to  the  code 
sections,  are  aa  effective  aa  thou/r^^  the  terns  and  oonditlona  were 
fully  stnted  •^nd  set  forth  In  the  franohise  Itself* 

The  repeal  of  these  sections  did  not  effeet  the  franchise* 

In  People  rs.  hippie,  47  C» i*  692,  it  was  held  that  the 
legiolature  was  oompetent.  In  oroating;  an  office,  to  define  tha 
dutiea  of  tha  Incurabent  by  cmklng  reference  to  another  '  nd  axlatin?' 
statute  and  to  provide  that  the  duties  should  be  tho  same  aa  in  the 
act  referred  to  and  thot  "The  aubsequont  repeal  of  the  act  so 
referred  to  does  not  operate  to  ourtsil  th>5  scope  of  the  set  in 
which  such  reference  is  contained,  for  the  legal  ef fo  ct  of  such 
referenee,  in  th«  first  Ingtrnpe,  la  the  same  aa  thour.h  the  «ot^  (K> 
referred  to  had  pe»i;|  jasarted  in  ex  ten  so . " 

Seo  also:   Sz  parte  Lemon,  14^  Cal*  558* 

In  Vallejo  etc.  I?, P.  Co.  vs.  T^eed  Orchard  Co.,  177  Cal*  at 
page  254,  tha  Court,  In  passing  on  a  statute  wherein  It  adopted 
an  entire  provision  oont^^lned  in  a  section  of  the  oode  by  its 
desotiptive  number,  says: 

"In  such  oases  the  statute  so  adopted  by 
reference  is  tha  same  as  thourh  the  trovisions 
adopted  had  bean  bodily  incorporated  by  the 
adopting  statute.  ** 
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By  ft  aarit .    of  reasoninc;  ir»  ^niu^t  oonolud*   that  all 
cod«  s«otlon8|   oxpraaaly  refarred   to  >>>   nwabar   la  tho  rr?;!iOhl««, 
ntutxt  bo  deamaa   to  ba  em  intatrral  part  of  suoh  fr  nchisae  find   to 
httTft     tha  aamo   foroa  and  affact  as  if  thay  had  baan  inaartad  in 
a;:tdn«o. 


Raspeotfully, 


City  At tor nay. 


BO/iRD   OF   '-:?''   "5irT^^0"S» 


Urn   Sr.iU    •fcLrld' 
.Mill: 
OS    k.l 

«1  te^vwani  a»99  b' 


w  ^a^  ncM  «• 


.->llfroi. 


^ 
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Jwam  6,  1931* 
KJBJli^CT:     Issuance  of  remits  to  .  oney  Lenders* 

aentlsmsn: 

UBidsr  r«eent  dats  you  ecllsd  th»  attsntion  of  this  off  lee  to  the 
tact  thet  Assenbly    Ull  No.   965,   ar-.endlnj;  Chapter  634,   ap;rov«d  ..:^ril  16, 
lOOQ,   and  eiatltled  "A.n  ^ct  to    jefine  i  eraonal    roperty   iroJcsrs  and    ;e 3i- 
Ute  tiiOlr  Jharst  and  Boslaess*',   has  been  passed  by  the  Leglslatare  and 
ip.rored  by  t^e  Qoremat,  aod  the  opinion  of  this  of  floe  is  aslnd  as  to 
I  possible  eonfliot  between  said  state  statute  and  Crdlnanoe  lio*  Q869» 
ie\;  emeries,   aproTed  <vcrll  21,   1931« 

deetioa  1  of  said  state  statute  was  not  amended  by  tLe  passage 
9t  the  reeent  aet  and  Is  as  follows : 

'*weotlon  !•     That  erory     erson  or  eorr oration  eaipagid 
in  the  business  of  loaning  or  edraneins  aoney  or  other  ^xlBg 
and  takiniS  in  Kbole  or  in  part  as  seewity  for  sueh  loan  or  ad- 
Tanee  any  ehattel  sortgagOt  bill  of  sale  or  other  oblication 
or  oontTP.ct  Involring  the  forfeiture  of  rights  in  or  to    ersonal 
proparty,   the  us©  or  :osses»ion  af  w'-.iol:,  is  retained  by  other 
than  the  Bortgagee  or  lender,   or  Qn>-ssed  in  the  business  of 
loaning  or  adiranoin£:.  money  or  other  thing,   and  taking;  either  in 
whole  or  in  :.e.rt  as  aocurlty  therefor  any  lien  on,   aasicnrjent 
of  or  pcmer  of  attorney  relative  to  wscoa,    salary,   earnlncs, 
inooae  or  eoattlasioa  shall  be  held,   and,    for  the  uses  and 
purposes  of  this  aot,    is  hereby  deolared  and  defined  to  be  a 
personal  property  broker*" 

seetion  81  of  Ordlnanee  Ko*  8969,   Kew   ^eries,   reads  as  follows: 

**;>eotion  81*      rrery  person,   fira  or  oorporation  en- 
gaged in  the  business  or  oeoupetion  of  lending  rtonsy  on  or 
purahasing  notes,   tioe,  wages  or  salary  of  laborers,   olexlcs, 
or  other  wage  earners  or  ot'ner     arsons,    or  necotiatin?;^  sxich 
as  third  party  brokers  or  SGents,   whethor  the  sasae  is  earned 
or  unearned,   or  in  lending?  isoney  on  ehattel  nortgaf^s  or  on 
soods,   warea  and  chattels,   and  v/hether  uaid  business  is  oon- 
dusted  in  an  cfrio©  or  cfjiarwise,    sliall  r^ey  a  license  fee  of 
One  Hondred  ($100*00)  Dollars    «r  quarter  yr. 


r 


iTOTlded,   howewer,   that  a     erait  to  oioijELCfi  i^  such 
business  must  first  be     rooiired  fros  the     oard  of     oliee 
C<»fa&is  si  oners  and     reeented  to  t^^e  Tax  Collector  before  %bm 
latter  aiay  issue  the  lie^nse  provided  for  in  this  ..eetion*" 


In  said  state  statute  there  were  two  substantial  ehanges  rcide  in 
the  old  1909  statute* 
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In  th«  first  plAttOp   th«  Intervst  that  nay  b«  ohar^od  ux>on  lo«&« 
has  beer.  re<^uoed  to  Z}[,j  p^r  vatmth  on  tho  reiialnln^'t  unn&ld  balance  cf  sums 
loaned  up  to  and  Inoludlne  the  evsi  of  Three  i:\indred  joXlars* 

.eeondly,   eald  state  sot    >roTidoa  for  a  tOKpireheneive  sehent  of 
lioenslng  end  surjerrlslon  by  the   vOiamlseloner  of  Oorporatlonfi  of  the 
itato  of  California  of  suoh  loan  business  ae  is  nantioned  in  . action  1 
of  said  law* 

Under  the  state  law  reoently  passed  it  Is  neoeaaary  that  the 
ferson,   firm,   ete«,  desiring  to  engage  in  sueh  loan  buainees,  aa  is 
asntioned  in  the  state  aot,   ohaXl  secure  a  lieenee  from  1^  ocnoiiaeioner 
•f  Jorporations  u£  tlie  ^^X^t9  of  salifomia  end  this  lioeaae  amy  be  trana- 
f erred  by  »aid   ;aia&isalondr  to  another  place  of  bufiiuess  other  than  that 
cri::3inally  stated  and  liien  so  issued  or  transforr«  -.    -ires  the     arson, 
firti,   etc.   ^orruiaBlon  to  do  business  in  accordcnoe  Tilth   the  ect  and  the 
Ccx)Ti:aissioner  has  full  disoxvtion  as  to  the   lioensin;;  of  eaid  rersona, 
finaa,   etCi    can  o(»a^X  thmt  to  file  a  bond,   end  h&s  entire  su.^rTision 
over  the  .Ttethods  of  doing  busineaa,   being  glTen  power  to  Inspect  the 
booka  and  reoords  thereof  and  said  lav  compels  the  filin^^  of  reports 
with  aaid  ooBB&issioner  ao  that  the  entire  business  rm?  be  ass^ly  super'* 
Tised  by  said  Ocnaonissioner  of  aorporations* 

oinaoK 

^Section  81  of  Ordinance  8969,  (New  series),    is  bro&der  wid  store 
•Oini>rehenaive  than  is  the  above  act  end  as  to  every  ^jerson,   fiim,   or 
corporation  engaged  in  doin;;^  business  outside  of  the  ooope  of  said  act 
and  within  tho  scope  of  aaid  ordinance,   said  ordinance  still  oontlnuea 
in  full  force  and  effect* 

Cur  ordinance  enbraoea  ''lending  aoaey  on  or  purchaslnc:  notes". 
This  classification  ia  not  ecibraeed  within  the  atcte  statute,  ajnd  as  to 
those  classifiotitionB,    our  ordinance  renains  in  full  force  and  effect* 

The  state  law  will  bocorie  effective  on  Au^nist  14,   1951,   and 
until  that  tiias  the  above  entitled  ordinance  reciains  in  full  foroe  anA 
effect  and  ahould  be  «ifor«sd  to  its  fullest  extent  until  said  date* 

The  business  of  money  lending  coiaes  within  the    'police  power^ 
cf  (j:ovemnent  and  the  awM  ahould  be  atrietly  xvgulated* 

GAirA-\"AL'C3^I  V*   riSC.LE    (Jolo*),    157  .ao*  200.      .lalntiff  was   con- 
victed of  violating  the   proviaiona  of  a  state  law  in  lending  movrnj  wi th- 
ou t  a  licence.     The  court  aaid: 

''It  is  cOBimon  knoviled^^e  that  there  ia  a  largie  bus- 
InesB  carried  on  in  loaning  staall  axosa  at  a  high  rate  of 
interest  securer:  on  peraoaal  property.     It  is  equally  wall 
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known  tb&t  th«r«  ar«  graLYO  ebuMs  in  th«  buainaas,   t))at  borrowers 
&re  tr«et«£  with  grvcii  liArahoase,   and  often  daprlvwd  of  tholr 
pro.erty  by  a    rooeua  whloh  Is  little  less  than  robbery." 

In  anotlicr  oase,   that  of  ot/iTS  t#   Qh-VCI  (VJia,),   105  I!.      .   792, 
It  was  saldt 

"The  oikking  cf  euda  oontraote  and  Insuring  i^rtovmaxiee 
by  pledge  of  pereoncl  rro.«rty  so  readily  tn-A  rencrelly  rasults 
in  inflicting  injuries  on  th©  borrower  thrcvit-th  unree,sc)rx.ble  ez» 
actions  thfct  they  ere  ii©ld  Injurlovia  to  ti'ie  ooeaiiunity  and  aa 
much  a^-Rinct  i)ublic  policy  as  tlie  unreasonable  e^zarce  of  inter- 
est* ^^Ae  Injurious  consequences  afford  a  sufficient  r-round  for 
regulation  by  law  *  *  *  and  reasonable  appropriate  exorcise  of 
the  vclio«  vower*" 

The  reqtulrement  of  a  lleense  frcen  persona  lending  noney  has  been 
held  to  be  a  Tel  id  exereliSie  cf  the     olice  >ower« 

AUCI^wTA  V»   ZLkHJL  &.   .     .    (     ;.}.    3*1  ii.   ii.  881; 
mimXB  T«  CITY  cr  i^  ■..._.    Cub.j,   li2  ^u      .  114; 

DEWIfY  T.  laCJL^^HDciON   (iSasa.),    92  tU    ...   700. 

The  above  {quotations  are  •  jrted  as  applying  to  all     arsons, 

firms,   ett«  lending  noaey,   as  there  ^.^  vOK^ttestionabiy  interes^d  therein 
Ipersons  and  firms  ot  integrity  and  honesty,  daalini^  fairly  and  Justly  with 
Its  borrowers,  but  only  to  show  the  right  of  tlte  ©xsrcise  of  ircr^r  lo^is- 
letior.  to  curb  those  \sho  seek  to  end  do   take  adyantase  of  the  neooosities 
of  the  unfortunate. 

The  Jity  and   Jounty  of    San  Frsiioisoo  under  Article  aI,   aeotlon 
11,  of  our  -tste  Ucnetltution,   anA  Article  II,    Ohepter  II,    i-ectlon  1,   of 
our  Oharter,   has  the  same   vower  to  isake  end  enforce,    within  its  own  jur- 
isdiction,   : olioe  regulations,    not  in  conflict  with  th©  e^neral  laws,    but 
ineaauuch  as  the  ati>^t0,   by  general  law,   has  i;artially  eoTerod  suoh  field 
under  it  police  power,   there  is  no  neeesslty  and  no  legal  ri^ht  of  the 
City  and  Jounty  of  ^^an  Freaeiseo,  under  its  polio*  power,   to  so  regulate 
said  business  xaontioned  in  the  state  statute  as  to  recLUire  r.  second 
regulatory  lleense  for  the  ;>urpose  of  doln^  suoh  business,  unless  the 
business  of  ir,oney  lending  is  s    -atter  at  "monioii'al  concern".     This  it  is 
not,   as 

"A  nunioiral  affair  is  one  wliich  refers  to  the  in- 
ternal business  affairs  of  the  r^unici polity." 

.iriiA.aiJT  T«  rHiiLAli,   126   ial*  363. 

Inaawuoh  as  the  >^tate  ?jf  vJalifornia  has  covered  part  of  such 
field  under  its    "police  :>ower",   you  are  adTleed  that  said  ordinance  on 
and  after     uc^ust  i4th  next  is  invalid,    only  in  this,    tliat  it  no  longer 
becomes  the  ri^:ht  or  the  duty  of  the  3oard  of     olioe  vonsnis  si  oners  to 
first  pass  u^on  the   issuance  cf  a  .emit  to  .  arsons,   finas,   etc.  v^o  en- 
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fac®  in  the  bu«in»»8  of  lonftlns  money,  a»  desorlb©*  In  3e«tloii  1  of  MiA 
ftate  statute,  bafore  a  lioenoe  tc  do  sueh  buslaese  Is  an  TranolstO  Mqf 
It  isaued  by  our  Tez  sollsetor. 

M   -AHT8  DAiriELS,    183   ':Jal.   SS6» 

->ald  state  aet  In  no  raanner  or  form  repe&Ie  the  ordinance  as  to 
the  taxation  for  revenue  to  be  lerlcd  by  the    :lty  end  Joimty  of  von 
yranoisoo  and  only  affoots  said  oTdlnanco  as  to  the  above     roYlslon  and 
In  said  rartleulare. 

K  nunlei  jallty,   howoTer,  a*7  :*«9  ordinances  retaliatory  of  any 
business  not  in  erinf  Hot  with  a  state  statxito,   even  thoiipji  addltlor^  re- 
st motion  a  are  added* 

ISX  PABTS  HONO  3HEN,    98  3al*   681 J 
Ilf  HB  :iO?W4AN,    165  Cal,   114  j 
HITS  ▼•     KLUfl?,    9?    Jal.  .--gi).  131. 

"The  B«re  fact  that  a  eertaln  Tovlslon  of  a  certain 
ordinenee  is  la  eonfllot  with  tho  Pieneral  law  will  not  Inval- 
idate the  entire  ordinance  if  the   ; rovislons  are  separable. " 

2>:     ARTii   OHHItiTBJbJSOH,    W   Jel.   S08. 

The  vrovlalone  of  onr  ordinance  are  separable  and,  therefore, 
the  ordinance  is  only  invtQ-ld  or  void  as  to  such  an  extont  as  the  ssjos 
eonfllets  ^ifa  the  t-^^eneral  law  recently  passed* 

tlie  levyliig  of  taxes  for  reveasie  ]>y  our  Jlty  and  CJounty  is  a 
natter  of  Kunlelpal  concern  and  la  inherent  as  to  ©very  municipality. 
Aside  frcHt  that     rlncl^le,   however,   the  rlrht  is  err-^^ssly  reserved  to 
£aa  Francisco  by  the  ..revisions  of  Article  II,   Chapter  II,   Geetlon  15, 
of  our  Oharter. 

L  "  .here  the   . ower  to  impose  a  license  tax  for  revenue 

^^|s  eonferrea  vpon  a  nunlcl:>allty  the     ous-er  beeoaD»a  a  municl-eO. 
^M^^l^r  within  the  neanlac  of  those  words  In  the  institution." 

r 


BX  PABfS  BRTAN,    141  aal.   Z04>, 
The  the  saiee  effect,   see: 


r.:  ,    U3   ;al.  553; 

K-  ,    145  Oal.   568. 

The  3tate  legislature  itself  cannot  tjrenoh  upon  the  levying  of 
>8  for  municipal  porposaa. 

A^aTiaiS  XJ,  ;>K0TI0H  12,  aOKoTITUTION. 
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"XJndor  the  abore  section  (of  the    jonotitutlon) 
the  whole  eubjoct  of  covrnty  and  nxunlci  «1  taxes  for  local  ■ 
purx>oa0S  ie  relegated  to  tlie  corjorate  authorities  thereof, 
and  the  Legislature  has  now  power  to  impose  any  tax  idiat- 
erer  within  these  territories  for  local  purposes.'" 

out  FRAHOUCX)  y.  LIVJRIOOL,   etc.,    ?4  CJal.  113. 

Therefore,   you  are  advised  that  on  and  after  the  date  of  the 
taking  effect  of  the  etete  law  in  queotlon,    tlMJ  Board  of     ollee   JODBnlsslcm- 
ers  has  no  power  or  duty  to  Issue  the     emits  called  for  in  aald  ordinance 
to     arsons,   flreis,   etc*  laentloned  in  said  state  statute,   but  this  state 
law  In  no  wis©  affects     the  liability  of     ©rsons,   firms,   etc.  on.x^ed 
In  tlie  business  daaorlbed  in  aald  ordinance  <tf  imylnc  the  license  tax  for 
rerenue  Inoosed  by  tlie   Jity  and  Oovinty  of  ^&n  Francii.co  for  the   j  rlTlletje 
of  doing  buGiness  within  said  auniei,«Llity  or  from  aecurlng  euoh  pemlts 
if  not  eorered  in  said  statute* 

You  are  further  advised  that  said  state  statute  has  no  referenee 
to  I awnbrokere,   and  to  that  class  of  business  all  city  ordinances  reiaaln 
in  fxill  force  and  effect* 

"The  business  of  pawnbroker  has  always  been  the 
subject  of  ;.>olice  regulation  for  the  benefit  of  the  public, 
and  it  is  unlawful  If  not  oonduoted  under  the  iroTisions, 
restrictions  and  requlrei!ients  of  law*** 

hKTOmfiU  ▼•  hOjko,   150  Gal.  185* 

In  ooftoluflion,    it  is  well  to   st&te  that  there  is  a  serious 
question  as  to  the  OGsietitutionfLLlty  of  the  reeently  amended  state 
statute,   as  the  seiae  allows  a  gre&ter  rate  of  interest  than  is  permiss- 
ible under  the  so-called  "Usury  Law^.     i*ot  3757,    )eurlng»s  Gen.  Laws 
1933,    page  1S84* 

The  foregoing  act  is  anMtiativs  statute  and  wry  likely,    if 
this  question  is  considered  by  our  courts,    it  will  be  held  that  said 
InltiatlTe  act  taicos  ijreoodenoe  oyer  and  repeals  a  general  statute 
psLssed  by  the  Legislature* 

Hoverer,   as  laws  are     resumed  to  be  eonutltutlonal  tintil  and 
unless  otherwise  AeelareA,   the  within  oiinion  is  sutnnitted* 

If  said  state  statute  is  unconstitutional,   ovir  ordinance  would 
be  in  full  force  and  effeet  as  to  all  of  its  Mrorisions* 

ReepeetfuUy  sutesltted. 

Beard  of  loliee  gosmiasioners,  ,„■.,„„- 

Hall  of  Justice*  aiTY  kTtomsT 

H. .    ._ .__.._ _......_.    ..._.    
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Jurue  11,   1931. 

ttU3J.;C7j     In  re  I'ayia©nt  of    ialary  of  . .  a.  Brlgg&erta, 
Plant    :lootrioien  at  Olrlo  A.iidltorliBi« 

Dear  Sir: 

I  am  in  rooalpt  of  your  letter  r«&din^  ae  follows i 

"I  am  In  reeol^t  of  a  ;  rotest  frcai  taxpayer  Adolph 
Uhl  acainet  tbe  layaeat  of  the  slary  of  .  *  a*  Brisaerta,  irtio 
nae  appointed  by  tlie  Board  of  lubllo     orka,   pursuant  to    iea-> 
olutlon  114,115,   second  .j®rieB,   on  Lay  B2,   1031,   as  ;  lant 
eleetrloian  pending  oertifloation  at  a  aalary  of  ;^237*50  per 
oomth  beginning  May  12,   1931. 

I  find  that  the  Civil  serrloe  JoianliBsicn  did  cert- 
ify Vt*  :;ri{morte  as  .  lant   ^aeotrloian  arid  Vie  was  assigned 
by  the    loard  of  i^ublio     orka,   as  ouoh  plant  i&leetrioian,   to 
the  aivio  Audltorluoa* 

The  baeia  of  X'r*  Uhl*s  protest  is  tliat  the  elass- 
ifioation  of  .lant  ;leotrioian  oovars  the  operation  of  an 
eleetrlo  I'l&nt  and  tliat,  Inaaaueh  as  there  is  no  el&otrio 
plant  in  the  Oivic  Auditoriym  —  aooordine  to  iir.  llil  the 
only  installation  being  four  swltohboards  and  the  reaeval 
of  lights  <--«  t^Mire  is  no  neoesslty  for  a  uljBint  eleetrioian 
In  the  Auditoriion,  and  any  work  la  Xtm  eleotrloal  lino  to 
be  done  in  the  Auditorium  should  be  done  by  inside  wireinsn. 

Kr.  Brloaerts  informed  tn  that  the  following  equip- 
ment is  now  installed  in  tiie  ^Ivle  Auditorium: 

87  Electrical  Kctora  4  switchboards   (about) 

S  "  (Jor.erutors  3  Autoia&tic  iao.gnetic  Llwitch- 

(Generatlns  current)  bo&rds,   of  latest  type 

9    ileotrlcal    :levators  1  ::ain  switch boi^rd 

else  14  x>anel  boards 
^0,000.00  K>rth  of  eleetrleal  wiring  installed,  which  must  be 
kept  up.     He  also  state  :t  that  cosnplainta  have  been  rade  by  the 
Departirient  of  elaotrieity  that  installation  was  not  bein,.:  inain- 
talnod  in  accordance  with  rulea  of  Board  of  Underwriters. 

I  would  be  pleased  to  be  adTised  by  you  at  the 
earliest  possible  date  your  opinion  as  to  tiie  validity  of  the 
eisploynent  of  I'r.     .  ^r.  Brisaerta  us  ..  lant    .lectriclan  and 
his  anslcnnent,   under  such  title,    to  tho  oiwie  Auditorlua." 

Inquiry  at  the  vlyll  serrioe  OcKmnl salon  sho^s  that  on  Jrrch 
S3nd,   1917,   the   Cosmadsaion  called  and  held  an  exBnination  for  the  TX)sit« 
ion  of  vlant     lectriclan,   ift\leh  !>o.}ltion  was  a  v>art  of  the  elassifieA 
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•eiTloe  of  the  Olty  and  ^ounty* 

The  riot  lee  of  tlie  eacaoBlna  tlon  tiet  torth  tho  duties  of  the  pe- 
tition In  tho  following  lengua^: 

"subjeet  Ko«  I  will  be  written  test  find  vill  eover 
preotloal  oueatlone  relatinr-  to   t)i©  naterlels  and  the  o::fircition, 
malntenanoe  and  repair*   of  ^neretore»   svltohboarda,   dletrlbutlon 
wlrlnc^,  ssotore,   storage  batteries,   electrle  eXooks,   elf^nal  sye* 
tens,    Interior  ceaBgrnaBieatln^  eysteins,    elcotrlo  equl  nient    «rtaln- 
Ing  to  elovetore,  i.-lity  and  electro-therapoutlo  tippeiratufi,  and 
gflOMireX  questions  reeardlag  t]Mi  duties  of  a  il&nt  eleotrlelan.*^ 

Cn  November  l?th,  1930,   the  OooDlsslon  In  tlto  re«>elaaairiGatlon 
Df  certain  i^sltlons  combined  the  position  of  Inside  ..irosian  end  ^lant 
Kleotrloian  under  oi^  elaealflotitlon  of  "electrician'**     The  duties  of  the 
position  are  defined  by  the  oeranissloa  as  follows: 

"(l)     In&talls,  repairs  and  rialntalns  ^neral  eleo- 
trloal  equlpcaent,   wiring  and  oable  systems   (ezcIuslTS  of  cable 
spllolni;}  and  eleetrie  oondult  cysteisa  (Ineluding  the  neeesauy 
outtlne  and  (^lamielln^  for  suoh  Installations)  and  utlier  Bimllar 
woric  requiring  the  experience  and  qualifl cations  c^  a  journeytaan 
electrician;  or  (S)  Ins  tails,   operates  and  Baintainti  all  sorts 
of  electrical  apparatus  peculiar  to  eelf-^saintalned   ::lent8,   such 
as  scientific  electrical  u:paratus*   sterilisers,  x-itay  apswratuis, 
Inter-CQcsEiunloating  teloi^hons  systems,  electrleel  oloek  systeias, 
eutorxtlo  elov&tors,   and  electric  refrleeretors**' 

Fjt*  iiritii:»erts  acquired  a  atanding  upon  the  lir.t  wiilch  i»as  the 
result  of  the  above  ^oentioned  ex&minatlon  for  i.ls£it    ilectriclan,   and  after 
veoelTlag  seTsr&l  certifications  for  teLi/crary  work  in  t^jio  oepartiasnt  of 
SeaXth,  was  on  I'&roh  29th,  19S0,   certified  to  a   .  erssanent  position  in  the 
I>e2)artinent  off  lublie  ^orks,  and  assigned  to  duty  in  the  :;iTic   .uditoriusi. 

section  2  of  i^rticle  XIII  of  the  Charter  pieces  on  the  cIyU 
Serrlee  doaEaission  the  duty  of  elasaifyine  Vvb  various    K>sltions  within 
the  servioe  '*in  aeoordanee  with  the  duties  att&ehed  tliereto".     In 
aeoordanee  with  the  provisions  of  the  :^ection  i;ientioned,    iim    ;o:^lssioa 
has  deteraine^  tliat  the     osltlon  of  caryins  for  the  eleotrieal  equli>- 
■ent  in  the  ^ivic  Auditoriua,    should  be  filled  froa  t!»  list  of  plant 
eleotrl elans,  upon  which  list  :.r.  3rii:gBerts  was  an  eligible*     7he 
action  of  the    Josinlssion  is  not  subject  to  review  eltfier  by  the   jourts, 
or  by  a  co-ordinate  branch  of  the  /^ovemiftent  unless   it  can  be  sl.own  that 
there  is  a  clear  abuse  of  the  diseratlcn  vested  in  it.        (ciee  J.ann  v» 
Trcoy,   185  Oal*  S73.)     In  tbs  ease  cited  the  >..upreme   :ourt  said:     '♦Go arts 
should  let  administrative  boards  work  out  their  .robleas  with  as  little 
ae  little  Judicial  interferenee  as  possible.     They    iay  decide  a  ]^irtic- 
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uXer  question  wrong,   but  it  is  tholr  question,     ^uch  boards  are  vostod 
with  a  hl^jh  diaoretioG,   and  Its  abuse  imst  appofa-  very  oloarly  betore 
the  Jour  to  wlli  interfere," 

In  ahittendan  v.    .urat«r,   X52  n,  Y*  345,   the  tJourt  said: 

•*Uatll  the  contrary  ap.oars  It  must  be  assiaoed  that 
the  oonoalaaion  in  ^mking  a  oXaaalfio&tion  of  the  oitII  j^errioe, 
aote4  dftnaolentloualy  and  upon  its  beet  judgc^nt*     3uoh  a 
olasal  float  Ion  la  not  void,   it  iiay  be  voidable,  for  tluB  aotion 
is  mibjeot  to  review,  but  until  it  Is  judicially  detarsnined 
tbat  the  oXasQ If 1 cation  la  erroneous  it  is  a  protection  to 
the  heads  of  Aeparls&ents,  and  eiaployees  acting  titiereunder. 
If  appointments    are  ataAe  in  aocordanoe  ^ith  the  statute  and 
with  the  classlfio&tion  as  it  thon  exists,   since  they  can  then 
be  cxide  In  no  other  way,  and  the  Incumbents  are  until  that  tine 
entitled  to  eoitii::^n£3&tlon,    the  apiolntiaents  must  be  deeiaed  valid 
until  its  psroi^er  classification  is  made*** 

But  in  the  instant  case  it  would  appear  tViet  the  classification 
is  not  improj^r.     rhe  care  of  electrical  eQuipiaent  was  on©  of  tliB   luties 
to  be  jMtrforsied  by  the  appointees  muiM  from  the  ellnible  list  obtained 
by  %bm  eaDSjaination  in  which  kr»   tOPiggaerts  imrticipated.     Tour  letter 
shows  that  there  la  electrical  ^qul^L^o^nt  In  the  Auditori^^  to  the  value 
of  nany  thousaxids  of  dollars*    fh»  faet  that  tliere  is  not  an  electxrio 
plant  used  In  connection  with  the  equii^ient  Is  of  no  iinrortanee,   the 
equii^nt  may  nee<l  as  much  expert  attention  as  would  a  f4ant«     In  short, 
the  *^lvil  Service  Josoaiaslon  has  determlne^E  that  tlils   ^articular  work 
should  be  done  by  a  plant  electrioian,   it  has  certified  an  cll^~ible 
froa  tiio  Hut  of  i^ant  electricians*     It  is  not  for  you  to  question  the 
jud;j?Mmt  of  the  JKKimiaslon,     lir,  Brlcf^jaorts  has  been  regularly  appointed 
to  tJie  iiosltion,   ho  has  served  his  probe tlonary  :?erlod,  and  he  is  en- 
titled to  retain  his  j^osltion  and  to  receive  the  oomyjensatlon  attached 
to  it*     You  should,   therefore,   audit  tlte  demand  for  his  salary. 

Rospeetfully  yours, 


CITY  A'MMIffi 


Auditor, 
City  llall* 


A 


Copy  to  Oivil  Jervlce  Gomraission, 
Adolph  Uhl,  156  ^ddy  ^t* 
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June  18,   1931. 

fUBJF.JT:     Jlty  ilaimlng  s;oBialftslon*0  :  owor  of 
ueoonsid«ra t  ion • 

Oentlaswat 

Tour  requoct  for  an  o:;inion  was  r«oel78d,    as  folloirsi 

"^Taa     Ity  planning  OoMilasion  la  desirous  of 
obtaining  an  opinion  frcn  you  en  tha  folXovinc  questioA: 

*Ha8  VsM   ;ity  ^lannin^  JoanlsBion  the    ronsr 
to  reseind  ttxeir  action  on  a  petition  for  a  aons 
ohon^e  within  thirty  days  after  adoption  of  their 
svaolutlon  of  denial?* 

"The  petition  in  question  was  denied  on  May  S9th 
and  the   Jooanission  is  bein^;  asked  to  reconsider  their 
aotion  prior  to  the  ex;.inttion  of  tulrty  days  tliae 
after  the  adoption  of  the  resolution." 

Jeetion  4,  Article  X7III  of  the  ahart«:r«  j^rorldes  in  part  as 
follows: 

"Cn  the  ocmpletion  of  the  hearing  on  any  proposed 
chmif^e,   the  COBsaisslon  shall,  by  resolution,   disap  rove  or 
approve  the   ,  roposed  change,   which,    if  Bpi^roved,    kiall  not 
beeoras  effeotiTe  for  thirty  days*     iro;erty  ownere  affect- 
ed laay  a-i^eal  fron  any  ruling  of  the  GOBBslssion  by  filing 
protests  in  writing  against  such  ruling  with  the  Board  of 
ouperrisors  within  thirty  days  of  the  date  of  the   Josaoiss- 
lon*s  resolution  thereon,    i^lch  objections  shall  state  the 
reasons  therefor,    the  loc&tion  of  the  property  osoed  by 
the    Totdotant.    emd  his  post<-offioe  address*     ^aid  Board 
shall  cause  £suoh  si.^natures  to  be  checked,   and  if  such  i-ro<- 
test  is  subscribed  to  by  the  owners  of  20  „«»r  cent  or  laore 
of  the    >ro,)erty  deline&ted  upon  said  aap,    the    vUr^errisors 
shall  fix     a  time  and    ,laoe  for  hearing  said  objootlons, 
not  less  than  tlUrty  days  thereafter,   and  ttie  ^u^erviGors 
shall  hear  the  objections  urged  at  the  tiine  specified* 
l}p<Mi  ^;e  filing  of  said  protests  the  xulino  of  the   Joxmlss* 
ioa  shall  be  suspendeJ     ending  action  by  the  T^oard  of 
.}Uj>erTiscrs  uj:on  said  appeal •** 

The  foregoing  aharter     rorision  outlines  a  complete  plan  for 
the  hearinv"^  and  do  termination  by  tl«   Jity  .lanninr;  Cocaaission  of  any 
iroiposed  sons  change*     The  foregoing  section  provides  that  the   Jity 
flaaning  ;?<nnlsslo&  amy  disapprove  or  apiarove  any    roposed  ehan^. 
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whloh,  If  approTsd,  shell  not  b«ooT«  effeotlv6  for  thirty  days.  It  also 
aroTldas  for  tiio  filing  of  an  nkpsmnX  to  tte  loard  of  'UoerrlsorA  within 
thirty  days  of  the  date  uf  tha  iMnaiaalon's  resolution* 

It  is  erldant  upon  a  roadinc  of  twia  section  th&t  it  was  in- 
t«ndad  to  oonrJ-etely  oorar  th«     rooeJura  for  aona  ohunr^os.     In  the 
absenoa,    therefor©,   of  a  oherter    TOTlslon  prorldinG  for  rooonsldaratlon 
of  a  yalld  aet,   the    ;lty  ^lannln^  Joisrilaslon  has  no  authority  to  alter 
its  i/osltlon  when  onoe  a  resolution  of  ap:4roval  or  disapproval  has  been 
passed.     llowe'TBr,    such  would  not  be  the  feotlf  the  aet  of  the    ;ity 
xlannine:  ^^snaission  to  be  reoonsidered  itis  Invalid.     An  invalid  not  Is  a 
nullity  and  nay  be  reseinded  or  reeonsldered  at  any  tine* 

The  purpose  of  the  thirty  day  period  in  the  charter     revision 
was  to  permit  an  appeal  to  the  L^ard  of  supervisors  before  a  xone   ohaagw 
beoane  effeotlrt* 

lihere  a  oomplete  course  of    roce  \ure  la  lidld  out  by  a  charter 
provision,    it  would  seera  that  such     rooedure  must  be  followed.     There 
is  no  provision  in  the  oharter  for  a  hearing  or  reconsideration  by  tiie 
City  rltnnlag  uoiamission. 

•vere  It  not  for  the  full  and  complete  nroee  ure  o  tllned  by 
the  charter,    it  aight  be  possible  to     rovide  for  reconsideration  or 
rescission  by  rule,   but  tiais  cannot  be  done  -where  the  charter  provides 
a  complete  course  of  procedure,   i^rtiaularly  In  view  of  the  fact  that 
Inaction  4  also  provides  that  in  oa&e  of  approval  or  disapproval  by 
the   joaiaisalon,   or  by  the  Jupervisors  on  appeal,   a  T^roposed  zone   ehangs 
»ay  not  be  resubmitted  to,   nor  considered  by  the  Coranlssion  for  at 
least  one  year* 

It  is  mj  opinion,    therefore,    that  wlien  once  the   Jlty  Mannlnc 
Coxaroiseloa  has  an  .proved  or  di  sap;  roved  a  proposed  gone   cii^ni^,   the  only 
^    thod  of  reeonslderatloa  is  for  an  appeal  to  be  taken  to  the   aoerd  of 
crvieors  wi:ieh  r^ii-rht  dlaaprrrove  the  action  cf  tii©   Jit;*"  ilannln^ 

./oxnnission. 

Resopeotfully, 


31^  AffWmY 


City    lannlng  OoBPHdeaion, 
City  :iBll. 
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June  22,  1931 • 

fUBJ^OTt  Juvenll*  Probetlon  ij«];>artment  Under 
New  Charter* 

#«ar  Uadaai 

This  offioe  Is  in  reeeipt  of  yoxir  request  for  an  opinion,  •.• 

fOllOTTS: 

*'  .t  the  r«'iuQ8t  of  the  Juvenile  .  robation    ;oi.inilttee, 
I  CD  writ  In?':  to  ask  for  an  opinion  froia  you  In  rof?ard  to 
oartaln  ah&nres  proposed  by  the  nev   jlitirtGr  which  affeot  tb* 
JWonlle  Court  and   retention  I&>me* 

Under  tUxe  new  Charter,   the  Jurenlle  retention  Hoaas 
Is  ;laead  uRder  the  operation  and  manugenent  of  the  i^ard  of 
Health*     You  are  no  doubt  aware  th&t  section  17->B  of  the 
Juvenile  v^ourt  Law  .^laoes  the  rosponaibillty  for  tlxe  o^ieratlon 
and  rvnagament  of  this  inntitutlon  on  the  i^robatlon  Cc»imlttee. 
we  are  anxious  to  determine  just  what  the  status  of  this  In- 
stitution will  be  when  the    iimrter  is  !?^de  law,    and  whet^ier 
or  not  we  villi  be  held,   as  at  the  present  tine,   for  the  oper- 
ation of  the  l-etentlon  HoiBt* 

I'he  new  Sharter  states  thet  the    Yobatlon   department 
is  to  be  under  olvll  aervloe,    and  v^e   judf>;e  eppointiaents  are  to 
be  made  acoordlne  to  oivil  service  requirenieuts.     .-ectloa  IG  of 
the  Juvenile  Court  Iiiw  speelfles  the  irobatlon  cffleers  shall 
be  nonlnated  by  the  Probation  ooraalttee  and  apjx>lnted  by  the 
Judge  for  a  term  of  two  years  end  rernoved  froK  office  by  the 
Judge  with  the  approval  of  the  Tsajorlty  of  the     robatlon  ^oimiiltt- 
ee,   with  an  oxoeptlon  to  be  zrade  in  eountlos  htving  a  Oherter 
provision  as  to  these  appointments* 

If  -m  are  j^tovemeA  in  this  respect  by  the  new  aharter, 
will  it  be   -ossible   to  n»Jce  ohenges  within  the  deperttnent  in 
regard  to  certain  -oultlons  of  officers  which  r2ic,ht  result  in 
denoting  certain  offieers  and  ^^ramotlng  othersv     will  ocaipetltlve 
eiGaninations  be  the  besls  of  ap'^olntment  c^nd  will  reiaoval  of  aald 
offieers  be    .ernitted  aocordlnr  to  olvll  service  rulings  only? 

In  that  tbe  Referee  Is  an  ar>i>ointee  of  the  judce  and 
not  a  Probation  Cffloer,    is  this  >x>8ltion  to  be  £;oTexBed  l^r 
civil  aervloe  rulln^sY 

F  /ore  we  correct  in  our  belief  that  if  the   J^harter  i  re- 

vision controls  the  .  robatlon  Depertisent,    that  the  salaries  of 
iTobatlon  offieers  and  Jourt  workers  can  be  ct^anged  by  aotlon 

l;.        of  the  Tiof^rd  of  supervisors,    rt.t nor  than  ansndRent  to  the 

r        Juvenile  Jourt  Law,   as  forraerly? 
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^•o  assure  you  that  your  ft d vice  in  Him  fore^lng 
matters  i7ill  bo  <:proatXy  apprsolated*" 

(.^uestlon  1; 

'*;^e  &r«  anxious  to  determine   lust  V7hat  ths  stfttus 
of  this  Institution  vlll  bo  \7hen  the   cburter  Is  mad*  law,  and 
whether  or  not  we  will  be  held,   as  at  the  present  tisie,   for 
the  ojeretlon  of   the    detention  Hoae*?* 

Jeotlon  17-B  of  Aet  3966,    >eerins*8  (Jeaeral  Lava,   19S9,   ptrorldea 
that  the  ruvenlle     robation  c^ixalttee  shall  have  the  oontrol  aaA  Biana^-> 
sent  of  the  internal  affairs  of  aay  detention  hone  establitfied  by  ttM 
Board  of  oupervlsore. 

section  22  of  the  sase  aet  naJoes  further  rroTlsion  for  the  oper- 
ation of  such  detention  hosts* 

.;.rtlole  11,  i:/ootion  G,  of  the  oonstltution  of  Jallfomia,  pro* 
▼Itee  tliat  eities  and  tevna,  with  respect  to  muni oi pal adTf airs,  ahall  be 
paramount  to  general  lawa* 

The  Iranedlate  question  before  \zs  is  whether  under  this     rorislon 
of  the  ocnstitution  the   Jity  end  Joxmty  of  Sen  FrtAeiuoo  may    roride  fcr 
the  sianageeient  of  the  Detention  Hone  under  sad  by  virtue  of  tiie  Ol^irter 
of  1931 • 

I  The  Beard  of  Treoholders  rrovided  in  ^eotion  &1  of  said  charter 

'  that  the  l>eparte9SBt  of  He«Llth  "shall  Include  also  t}ae  rialntenanoe  and 
operation  of  the   institution  knoim  as  the  Juvenile  .retention  Hoiae,   and 
the  !>ereonnel  en^  ed  in  sueh  naintenanoe  and  operation"* 

The  foregoing  oonotitutioaal  provision  seeros  to     rovide  for  the 
oomy>lete  handlln^:  of  raunlcl'jal  affairs  by  a  city,   but  apparently  this 
x^roVislon  a»i>lie8  to  inunloi:>al  affairs  as  euoh  only  and  not  to  county 
affairs. 

m  X^ArT:ia30N  V.    XIOuAlJ,    123    :el*  435,    and  ^IIOHOLL  T.  KOJTilR, 
157  Cal.  416,    ti»  court  hold  thet  the  Runioipal  affairs  TTorision  of  the 
constitution  related  solely  to  city  affairs  and  not  to  county  affairs. 

It  can  hardly  be  questioned  but  that  the  operation  of  the 
Juvenile   3etontion  Uosie  is  a  county  affair  «iud  that,    therefore,    the    ^an 
Franoisoo  charter  cannot  be  mdt  paramount  to  t^ie  r;eneral  law  with  re- 
spect to  the  OTMxration  of  the  HoHt* 

I'urther,    It  appears  that  the  o^^ert-tion  of  the  Juvenile  Jetention 
Home  is  not  a  iiunioi.al  affair  within  ti;ie  laavAjidt  the  constitutional 
'  provision. 
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In  vittiv  ot  tho  fuot,    thorofore,    that  tirioxr*   is  no  authority  glTttt 
to  the    Jlty  end  Jounty  of     an  ^revnoiioo  for  Its  o;>eretlon  of  the  JuTesiil* 
Detention  Loxm  under  the  cubrtor,    it  is  li^y  opinion  th£.t  th«  Department  of 
public  Heelth  oan  have  no  control  orer  the  Jurenile  retention  iio&e  and 
that  oosiidote  Jurisdiction  of  this  Home  remaine  where   it  now  is,    to-«lt: 
under  tho  control  of  the  Juvenile  ^robi-.tloQ  Jonsalttee. 

question  Zi 

'*If  Tie  are  governed  in  this  reepeat  by  the  new 
Charter,   will  it  be  possible   to  inake  ehan^**  within  the  depart- 
raent  in  ro^'x^rd  to  certain  j^eiticns  of  officers  which  ail{^t 
result  in  deiiiotinr,  certain  of  floors  and   ;roriotln{;  others;" 

^ootion  8^^  of  Article  11  of  the  constitution  of  Jalifomia  ^.ro- 
rides  tht/t  it  shall  be  ooin))otQnt  in  any  charter  franed  in  accordance  i^ith 
this  section  to  provide  for  tlie  torms  of  the  county  nunici,  al  officers  and 
erayloyees  whose  eoii  exisetion  is  ysld  by  a  elty  and  county* 

The  oases  cited  In  IIICnCLL  v.  uAK  FRi^KOUJC,    201  Jal*  470,    bear 
out  the  view  that  the  ilty  and  county  of  Jan  .Tanolsoo  Esay,   by  intro- 
duction into  its  charter,   have  complete  control  oTer  all  officers  and  em- 
ployees of  the  Juvenile  Jourt,    save  and  ezcex/t,   of  co^irse,    the  superior 
^udg:e  In  oliarsit  w^  is  specifically  exesipted  by  tlie  oonstitution* 

In  view  of  tills,    tlien,   )ne  vMxst  t\um  to  the  IC^l  cl^iarter*     v.dctlon 
58  p-rovldes  civil  service  for  all  officers  s.nd  oiRvloyees  cf  the  juvenile 
Irobatlon  system  exeept  the  Juvenile  .  robe t ion  officer*     ^-'Cotion  142  of 
the  new  charter  .  rovidea   tixut  all   poeltions  in  all  dorertarients  and  offices 
the  Jlty  and  bounty  shall  be  included  in  tiid  olasaified  civil  aervloe* 
s  section  also     rovides  for  the  blenketlnc  in  of  inaurabents  who  have 
hfcid  their  .o  ait  ions  for  a  ,.«riod  of  one  yaar  continuously  nert   ;  receding 
twelve  o» clock  noon  of  January  8,   1932,       it  is  ap;a.rent  froa  an  e2:a£ilna- 
tion  of  section  30  tiiat  the  juvenile   ;robatlon  officer  doois  not  cone  within 
tho  civil  sei-vlce  provision  but  is  an  apx^ointce  of  the  Juvenile  sui-'orior 
7udge.  This  simply  K^&na  tViat  the  Juvenile  Irobatlon   :;oisinitte©  cannot 
K>iQinate,   except  subject  to  civil  service,    after  tho  effective  date  cf  the 
■|t9ter«     However,   the  new  oliarter  does  not  beeozse  effective  until  Janu^try 
%  1992,   heaee  the  Juvenile     probation  t;ofiialttee,   with  the  cooper?'.tion  of 
the  Juvenile  .superior  Judge,    can  act     rlor  to  that  date. 

yuestion  3 I 

"^^iil  eoianetitivo  ex«»inatlons  be  the  basis  of  appoint- 
raont  and  will  removal  oX'  aaid  officers  be  ,  ox^^itted  aceordlne  to 
civil  service  rulin<i;s  onlyv* 

iTlor  to  the  effective  date  of  the  IWl  ehnrter,    tfie  -.r^^^^^t  '^P* 
"t<«a  and  assistants  are  controllable  as  for  uiTly,     ^eo  auction  18,   Act 
.,    Joerin#>*s   .Itonsrai  iuaws,    l9Qii,      ..ubse  to   tlie   takiJi^  effect  of 

new  charter,    con;  atitive  eica;iintttiona  .j   aeld  by  tho   Jlvil   ,ervlce 

iusion  whenever  it  becomes  iieoesse.ry  to  appoint  new  de.  utles  and 
iiw^istants*  Removals  will  be  subject   to   civil   service.    (Sec. 154,  new  charter) 

..ueation  4; 

"In  tbat  the  referee  is  an  appointee  of  the  judge  and 
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not  a  probe  tlon  officer,    la  XhiB  ;08ltion  to  btt  goTttmsA  by 
oivll  serrioe  ruling* V 

taction  19-3  of  the  ;ruYanile  Ck>urt  law,   as  anended  in  1029,    pro- 
Tides  for  the  appointtaant  by  tho  juvenile  superior  judge  of  a  roferee  in 
oountlea  of  the  second  olaaa,   auoh  &s  Jen  Jranoiaoo.     section  142  of  the 
1931  charter   >roYides  thct  ell  "positiona"   in  all  departastenta  ahall  be 
included  in  oirll  eeryioe* 

It  is,    therefore,  my  opinion  tlmt  the  referee  ocaoea  within  the 
proriaiona  of  the  new  San  :fraa«iseo  oharter  aaA  vill  be  goTemed  by  oiTll 
aerrioe* 

Q.uestion  Si 

"Aiw  we  correct  in  our  belief  theit  if  the   Jharter 
proTiaion  controls  the  .'robatlon  Doparteaent,    that  tlm  salaries 
of  Probation  Officers  and  Oourt  'Rorkera  can  be  ehanged  by  action 
of  the  Board  of  uui«rrisors,   ratlier  t^.an  aoendBent  to  the  Jutc- 
nlle  court  Law,  aa  formerly?** 

You  are  correct  ia  this  belief,   ab  the   probation  officera  and  other 
court  workers  tmder  the  mtw  charter  become  coaipletely  under  the  control  of 
the  new  charter,     ^ee  subdivision  4,   ^action  8|,  Article  11,    of   the   .;on- 
s5titution. 

Hospeetfully, 


m?T"ZfToa^r 


Lrs,  i^ry  Jonway  i  ohler. 
Acting  Jhief  i'rob&tlon  officer, 
150  Otis  otreet, 
^an  .^Iraneiaco,    California • 
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June  23,   1S31« 
Aurardin^  of  Jontreot  for  irlntlng* 


a«iiti 


The  opinion  of  this  offle*  has  been  asked  relative  to  the  bid 
of  iJone  alte     rintln^  ^'yatem  relatln-;;  to  a     roosed  eontraot  for     rlntinf;. 

This  office  is  inf armed  tliat  an  inveetl^tlon  shove  the  printing 
•hop  efferin^  tlie  bid  oonslsts  of  two  motor  drlren  job  iresaes  and  one 
hand  cutter,   and  that  this  equlietent  ie  Inadequate  to    erfosm  the  kdx^, 
but  that  the  owner  sa/s  that,   u:^n  reoelpt  of  the  ecntr&et,   he  will  secure 
additional  eq.uiT£^ent,   but  no  :roi>er  shoving  has  bean  imde  of  his  ability 
so  to  do* 

l^irthsr  inforB»tlon  given  is  to  the  offset  that  the  bidder  will 
"fara"  out  or  lat  sub-oontrticts  as  to  ,«Lrt  of  tho  contract;   it  will  be 
neoessary  for  the  linotype  work  to  be  done  elsewliere;   the  printing  shop 
is  very  anall  and,  aside  froa  the   rro.rietor,    thare  la  only  one  ecv  loyee, 
who  is  a  press  feeder*     You  further  inform  this  office  th&t  at  the  feting 
sersral  lersons  present  vmA»  repreaentations  that  tho  fim  was  unreli..ble 
and  untrustworthy* 

The  speolfloatlone  of  said  contract  to  be  awarded  call  for  deliv- 
ery "within  ten  days  after  reeeift  of  order*    .   ,    •  ^* 

The  awarding  of  contracts  is  tjovorned  by  our  charter  and  ordi- 
nances*    The  partioular  ordinance  herein  involved  is  Ordinance  iJo*  5000 
(i:ei5  Jerleaj,   apyroved  kay  17,   1923,   and  weotion  17  thereof  roede,    in    crt, 
as  follows: 

**•   .   •    .all  contracts  or  ptirohase  orders  shall  only 
be  Euade  with  the  lowest  responsible  bidder,   quality  of  the 
product  offered  and  delivery  to  be  considered;  and  provided 
further  that  if  the  lurohaser  of      -      ^iss  believes  the  public 
Interest  would  be  subserved  by  ac.  other  than   the  lowest 

bid,   the  reasons  for  accept inc  sue.    \>x.-^<  ^all  be  submitted  In 
writing  as  a  part  of  the  award  and  a  oopy  thereof  filed  with 
the  A\idltor;.   ••**** 

It  will  be  seen  to&t   thero  ax*a  two  oloisents  involved  in  the  award- 
of  contracts;    'lowest  bidder"  and  "responsible  bidder*.     Neither  of 
lee  el«&ents  control,  but  both  should  be  eonsldered* 

If  your  investigations  lead  your  departnent  to  believe  tv^at   tJere 
sufficient  foundation  for  t2ie   existence  of  the  fore^^olnc  facts,    ti\en 
\i  vhould  be  yo  r  rooonr.ien  Nation  to  the   Board  of  .supervisors   bhat  t::a  bid 
the  Done  .ilte  irinting  ..ystein  bo  rejeeted  and  that  another  bid  be 
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Kooeptdd  aven  thcmgh  hl^er  la  oontraot  prioe* 

Althou(^  a  bond  must  b«  f llsta  by  the  auoMsaftil  bidder,    thl» 
does  not  v&rr&nt  the  aivardin^  of  a  oontr&ot  to  a  bidder  not  defied  by 
your  departoent  to  be  recponslblo,   aa  tha    Jlty  and  county  is  seeking 
resulta  of  a  oontr&ot  rather  than  a    enallty  for  failure  to   jro;'©rly 
perfona  aeid  oontraot. 

1%  la  the  duty  of  your  dapartoent  to  uaa  disoretlon  In  the 
rejeotlon  of  lower  blda,   but  as  long  aa  that  dl aeration  is  not  arbitrar- 
ily and  unreasoziably  axsrolaad  tha  ivAfpm&t  of  tlia  avardlng  body  vill 

be  upheld* 

ReepaotfulXy  sutonltted. 
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BurMMi  of  suppXlas, 
Oity  Hall* 
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SCB5rJGTt  'Jlts'  Planning  Cornzalsslon  ssay  ree«lv« 
sdAltional  pt:>«fors  by  ordi trance* 


This  office  Is   In  reoel^it  of  your  request  for  aa 
opialon  aui  follows: 

"'i'ljj   C  It;)   Plisuifiiug  CoiTniowicn  la  tloeironi; 
of  knoirir»fi  by  «iia>  iseaus  i'»i  ^oulc.  be  possible 
fcr    tiio  CoriJiilaslon  to  iiiOorporcito  It^gl  ooriiitiono 
in  the  graiiting  of  requests  to  change  soaing 
ola8Sifio&tio;<a« 

Article  :c/III  of  the  Charter  provides  t^at 
"'the  .^.tiy-ei-^ldore  by  ordixMiuce,  ii£.y  ^rc'ecrib* 
adciitio:i£j   vjovers  (inci  duties  of  t   e  (iCEiaistlon 
wifchia  IJtfo  pur-oees  of  thta  ^O'tiole."       vader 
ttiits  provision  would  it  be  pcssitle   for  tljs  Board 
of  ..uperrieors  tc  pass  an  ordlnuiioe  uelecsting 
the  power  to  tlie  City  ilaauilii^:  CwJ::3iii;sic-r.  to  place 
eonditicns   in  tiieir  Resolutior^s  aaki  ig  zoive  ci^ngeat" 

c  ? ;  H  I  ^  K 


..iecticn  5^pf  Article  :\VIIIof  tiie  1358  Charter  of  the 
Clt7  AoA  County  of  Sau  ?r£.noisGo  provides,   In  part,  as  followst 

''I'he  Jx;norvi£ors,  by  orciriOLioe,  fitay  prescribe 
additior-al  posrerc  cxid  O-utias  to  tie  Cor^sisaion  within 
the  purposes  of  this  Article." 

Ihla  quotation,   without  vivveatisi;,  gives  tJ^e  Juoerviaore 
the  right  to  grant,  b/  orlicui-vce,  addlTiional  powers  to  the  City 
Planniriv-  co.jalaolon  other   than   ihe  powers  aeationoa  in  Article 
18  of  the  Charter.        ciinoo  ti-e  Charter  docs  not   lirJLt  t;he  Board 
of  :^'j  lerviGora  la  grantiug  p -wors  to  the  t. ity  T'lanr.ir*^   C-as.lsiiioa 
ao  long  as  tl.ey  are  of  a  aoninc  or  city  plaiuiing  nfAture   It  Is  cay 
oninlon  th&t  the  l?oard  of  -u.^exvlsors  la&y,  by  ordinance,  give  to 
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th9  City  Flfuinla^  Oo}«ilaslOTt  the  povor  to  iacor,)or«.t«  "iMgaX 
ooodltioT'*    in  tho  ^ajrantin^  of  r«tj.n«sto  to   ohtjoge  zoning 
clasriifioatioBs. 


5  <t8peotAxlly, 


city  Att'-jmey. 


City  Planning  Oossalsslou, 
City  iiull. 


^c? 


June  25,  1931. 


SUBJECT:  In  re  iTpotest  Filed  by  Lewis  H.  Hand 

as  to  Payment  of  Salary  of  City  .Inglneer 
upon  Ground  that  said  Official  is  a 
Trustee  of  the  Islais  Creek  Heolamation 
District* 

Dear  Sir: 

You  have  forwarded  to  rae  a  protest  filed  with  you  by  Lewis  II. 
Rand  against  the  payment  of  salary  to  L,  I,;.  0»3haughnessy,  City  :ngineer, 
upon  the  ground  that  since  October  17,  1929,  I,:r.  O'Shaushnessy  has  been 
a  trustee  of  the  Islals  Creek  lieclamatlon  District;  that  the  positions 
of  City  i:ngineer  and  Trustee  are  incompatible,  and  that  under  tlie  charter 
provision  regulating  the  duties  of  City  Engineer,  the  latter  official 
Biay  not  engage  in  any  other  business.  I.:r.  Rand  also  asks  that  I'r. 
O'^haughnessy  be  compelled  to  return  the  amoiint  received  as  salary  from 
the  above  lasntioned  date  to  the  uresent  time. 

OPINION 

The  Islais  Creek  Reclamation  District  was  created  by  an  Act  of 
the  Legislature  approved  April  5,  1925.  The  Act  is  to  be  found  at  lencth 
In  the  Statutes  of  1925  at  page  87.  The  purport  of  the  Act  is  found  in 
Section  one  thereof.  In  brief,  it  is  to  aid  comnerce  and  navigation  by 
Ire aging  certain  shoals  lying  off  of  the  mouth  of  Islais  Creek,  and  for 
the  reclamation  of  certain  partially  submerged  lands.  The  boundaries 
5f  the  district  are  entirely  within  the  limits  of  the  City  and  county. 
The  Act  places  the  iaanagement  of  the  district  in  three  trustees  who  are 
specif ioally  named,  to-wit:   Colbert  Goldwell,  i:,  L.,  C*ohaughnessy  and 
Stuart  T.  iraith.  ITo  compensation  is  provided  for  the  trustees  and, 
lence,  they  serve  without  compensation.  Their  duties  are  those  provided 
ay  the  Political  Code  for  trustees  of  reclamation  district^,  save  when 
laid  duties  are  particularly  provided  for  in  the  Act  creating  the  dis- 
trict. 

Section  10  of  the  Act  cedes  to  the  City  of  3an  Francisco  all 
streets  and  highvays  within  the  boundaries  of  the  district. 

Lr.  liand  in  his  ..rot est  filed  with  the  Auditor  refers  to  In 
re  Madera  Irrigation  District,  92  Cal.  320,  as  sustaining  the  proposition 
that  a  trustee  of  an  irrigation  district  is  a  public  officer.  Lr. 
D'ohaughnessy  is  not  a  triistee  of  an  irrigation  district  but  of  a  recla- 
uation  district.T,Shg^aupj5»e  Court  of  this  state  in  People  v.  Reclamation 
district  IJo.  551/Iiaa'^etermined  that  there  is  a  difference  between  an 
Irrigation  and  a  reclamation  district,  using  the  following  language: 

•^There  is  a  difference,  however,  between  an  irri- 
gation district  under  the  "..right  Act,  and  the  reclamation 
districts.  In  my  opinion  these  latter  districts  are  not 
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munlolpal  oorpor&tlons  and  no  one  is  a  voter  in  the  sense 
of  the  constitutional  provision  *  *  *,  The  district,  as 

already  said,  was  part  of  a  scheme  for  conducting  public 
work,  and  not  self -government," 

In  the  same  case  the  Court  said: 

"Certainly,  these  districts  were  not  nnmicipal 
corporations  as  the  term  is  used  in  the  constitution,  and 
I  think  it  equally  clear  that  they  do  not  belong  to  any 
class  of  corporations  defined  in  the  Civil  Code,  section 
284  reads:   'Corporations  are  either  public  or  private, 
public  corporations  are  formed  or  organized  for  the 
government  of  a  portion  of  the  state.  All  other  corpo- 
rations are  private'. 

"These  districts,  in  my  opinion  belong  to  neither 
of  these  classes.  They  are  special  organizations,  formed 
to  perform  certain  work,  -wliioh  the  policy  of  the  state 
requires  or  permits  to  be  done,  and  to  which  the  state  has 
given  a  certain  degree  of  discretion  in  maiing  the  improve- 
ments contemplated. 

AS  I  have  already  stated,  the  Act  creating  the  islais  Creek 
leclaaatlon  District  provides  that  the  management  and  control  of  the 
listrlct  lf»  subject  to  the  provisions  of  the  lolitioal  Code  in  regard 
5o  such  districts.  The  duties  of  trustees  are  set  forth  in  section 
J454  of  that  code.  There  are  no  duties  specified  which  could  in  any 
ray  give  to  a  trustee  any  of  the  characteristics  of  a  public  official, 
tuch  less  are  there  any  duties  which  would  make  the  office  of  trustee 
ncompatible  with  the  position  of  City  Jngineer.  The  District  Court 
If  this  state  in  People  v.  Garott,  72  Cal.  App.  452  (cited  by  I  jr. 
tend  in  his  protest)  has  defined  incompetiSility  between  two  offices 
IS  "an  inconsistency  in  the  functions  of  the  two,  as  judge  and  clerk 
if  the  same  court  *  *  *,   it  seems  to  be  supposed,  that  in  order  to 
•ender  two  offices  Incompatible,  there  must  be  some  such  relation  be- 
ween  them,  as  that  of  master  and  servant,  that  the  one  must  have 
ontrollment  of  the  other,  or  that  the  one  must  be  charged  with  the 
uty  ^  of  auditing  or  supervising  the  accounts  of  the  other,  or  that 
ne  must  be  chosen  by,  or  have  the  power  of  removal  over,  the  other." 

Judge  Dillon  in  his  work  on  llunioipal  Corporations  has  stated: 

"The  nature  and  duties  of  the  two  offices  must 
be  such  as  to  render  it  improper  from  consideration  of 
public  policy  for  one  incumbent  to  retain  both."   (Dillon 
on  Municipal  Corp.,  5  i-d.,  3eo.  419). 

In  the  instant  case  it  would  appear  that  there  is  no  conflict 
1  the  duties  of  the  two  offices,  nor  has  any  impropriety  been  shown 
hlch  would  render  one  person  occupying  both  of  them  any  offense  against 
lUblic  policy.   In  fact,  the  contrary  appears.  The  purpose  of  the 
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establishment  of  the  district  Is  to  Improve  the  oomr;eroe  of  the  harbor, 
and  to  reclaim  certain  submereed  land,  and  to  cede  to  the  City  all 
streets  and  roads  within  the  district.  All  are  iriatters  in  which  the 
City  is  vitally  interested  and  on  which  the  advice  of  the  city  Engineer 
will  be  of  inestimable  value  to  both  the  district  and  the  city. 

Judge  lloQuillin  in  his  work  on  l!unioiv>el  Corporations  (sec, 
469,  sec*  Ed.)  has  said: 

•♦The  same  :,erson  may  hold  different  offices,  which 
are  not  incompatible,  unless  forbidden  by  law." 

The  same  authority  holds  that  the  following  offices  are  not 
incompatible:  Oourt  Clerk  and  Jourt  Gommissioner,  Court  Clerk  and 
Member  of  the  Legislature,  Zourt   Crier  and  Court  Messenger,  Judre  of 
Election  and  School  Director,  Member  of  the  Board  of  iducation  and 
Deputy  Sheriff;  Gomraissioner  under  commission  forn  of  covemnent  and 
employment  as  civil  .nginear.  The  last  nentlondd  example  has  received 
the  approval  of  the  Court  of  Apjeals  of  Kentucky  In  the  case  of 
Hermann  v.  Laiape,  194  S,  W.  123: 

"This  seems  to  be  a  sound  rule  to  be  adopted  in 
determining  v^iiether  an  eia:^loyu9nt  which  one  accepts  Is 
incompatible  with  the  duties  of  an  office  which  he  holds. 
The  answer  alleges,  substantially,  that  the  duties  of  the 
eja^jloyment,  which  appellant  reooivod  from  the  city  of 
Bellevue,  did  not  interfere  with  and  was  not  inconsistent 
with  the  duties  of  the  office  of  commissioner  of  iTewport; 
tliat  they  were  not  subordinate  to  each  other  in  a  way 
that  would  roduce  a  jjreauiaption  that  the  duties  of  both 
could  not  be  executed  viith  irii>artiality  and  honesty;  and, 
further,  that  the  nultiplioity  of  business  was  not  such 
that  he  could  not  execute  both  the  f^onctions  of  the  office 
and  the  duties  of  the  omplojiaent  with  care  and  ebility," 

I  must,  therefore,  conclude  that  there  is  no  incompatib  lity 
between  the  office  of  'Jity  engineer  and  Trustee  of  lelais  Creek  :^e4a- 
mation  District,  aiid  unless  forbidden  by  law  the  same  individual  may 
occupy  both  offices. 

The  Act  creating  the  district  contains  no  provision  which 
would  prevent  one  holding  another  office  acting  as  trustee  of  the 
district,  so  we  must  turn  to  the  chcrter  on  the  subject.  Jection  4 
of  Article  ivTI  does  not  apply,  for  the  reason  that  the  inhibition 
therein  stated,  applies  only  to  the  holding  of  two  salaried  positions. 
We  are,  therefore,  relegated  to  ieotion  12,  Chapter  I,  Article  VI, 
which  deals  with  the  City  tingineer,  his  duties  and  compensation.  T:ie 
pertinent  part  of  the  section  reads  as  follows: 

"lie  shall  serve  the  iioard  exclusively  and  not 
be  engaged  in  any  other  business  while  he  is  in  its 
service." 
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It  will  be  admitted,  as  L'J.  ".{and  contends,  that  this  ^irovision 
has  all  of  the  force  of  a  st;:tute,  as  far  as  the  instant  case  is  con- 
oemed,  but  I  do  not  believe  that  the  section  is  susceptible  of  the 
oonstruotion  which  he  attempts  to  give  to  it* 

The  term  "business"  has  been  defined  both  by  the  lexicosraph- 
ers  and  by  the  courts.  V.ebster's  New  International  :3ictionary  defines 
the  term  as  "That  which  busies  or  encages  time,  attention  or  labor,  as 
the  :)rinoipal  services,  concern  or  interest.  Constant  employment;  reg- 
ular oocui)ation.'* 

The  Supreme  Court  of  Texas  In  V.aggener  v.  Haskell,  35  S.  7,, 
1,  has  practically  sustained  this  definition  in  the  following  language: 

"Business  is  defined  to  be  tliat  which  busies  or 
occupies  one's  time,  attention  and  labor  as  his  chief  con- 
cern; that  which  he  does  for  a  livelihood." 

I  am  advised  by  Llr.  Allan  &.  Tsright,  attorney  for  the  district, 
that  since  the  district  was  organized,  that  is  for  a  period  of  about 
five  years  and  eii^lit  months,  the  trustees  iiave  held  thirty-seven  fomal 
and  four  informal  meetings,  a  total  of  forty-one,  or  an  avera?:e  of  one 
meeting  every  six  -weeks.  Certainly,  the  attendance  at  these  rrieetings 
cannot  be  said  to  be  "that  which  has  occupied  I'jr.  0'3haughnessy's  time, 
attention  and  labor,  and  as  his  caief  concern,"  durin,*-:  that  oeriod. 

I  must,  therefore,  determine  that  the  fact  that  ij.  O^iihaugh- 
nessy  acted  as  trustee  of  the  district,  was  not  c  violation  of  the 
charter  ^^rovision  to  the  effect  tiiat  he  'should  not  be  engeeed  in  any 
other  business".  His  business  or  profession  is  civil  engineering, 
and  while  his  rofeesion  may  have  been  of  assistance  in  directing  the 
affairs  of  the  district,  he  was  not  servin,^  as  its  engineer. 

This  leaves  for  discussion  the  clieirter  provision,  "he  shall 
serve .   til*  Board  exclusively" .  This  clause  is  a  portion  of  the  same 
sentence  which  , rohibits  the  engineer  from  engaging  in  any  ether  bus- 
iness. It  adds  little,  if  anything,  to  the  prohibition.  If  he  was 
to  engage  in  other  business, he  could  not  serve  the  3oard  exclusively. 
To  hold  that  the  occupancy  of  the  position  of  trustee  of  the  district 
Is  a  violation  of  this  charter  provision  would  be  Tactically  holding 
that  I>-r.  O'Shaughnessy  would  be  jrohibited  from  acting  as  a  director 
of  his  club,  or  a  corporation  that  might  be  formed  to  care  for  the 
property  of  hiiaself  or  his  family.  Juch  was  not  the  intention  of  the 
charter  franer9,and  to  hold  that  it  was  would  lead  to  a  ridiculous 
construction  or  the  Tovision.  The  sensible  construction  to  give  to 
the  particular  language  is  that  it  prohibits  the  City  engineer  frcxa 
engaging  in  any  business  which  prevents  his  loerfoming  his  full  duty 
I  to  the  City, as  detormined  by  his  employer,  the  Board  of  Public  „orks. 
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You  are,  thorofore,  advised  that,  in  my  opinion,  I'j*.  Hand's 
protest  is  not  \*ell  taken,  and  that  Llr.  O'Shaughneesy  is  entitled  to 
his  salary,  both  ^ast  and  .^reaent* 

Respectfully, 

CITY  ATl'OHNEY 


Auditor, 
City  Hall. 

#1 


Copies  to: 


Treasurer, 

Mr»  M.  L.  0*Shaughnessy, 

Col.  Allan  G.  V/right,  Mills  Bldg., 

Col.  Lewis  H.  Rand,   1620  Broadway. 
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JtaM   £B,   1931. 


StJBJSCTt    Secretary  of  the   Board  of     v.blio     orka 
undvr  clYil  Servlo«« 


This  offl««   Is   in  r«ooipt  of  a  r«qu««t  for  *tt 

opinion  as  follows: 

"Oa  April  is,   1921,   tha  Cfcliftsmia    :tata   I>egl8- 
latura  rat  if  lad   i'-.oseir.bly  Concurrent   '  .'on  Ko» 

S6,  thia  being  tl:©   ap-^roral  of  the  fj  vrs* 

ehartar  of  the  city  nnd  Cotmty  of  Jaa    Tancisoo, 
wbloH  lUkd  bern  adopted  by  the  i»aopla  gf  this  city. 
liadtr  section  62  of  said  Charter  I  an  of  the  opinion 
that  the  ofi'ioa  of   aeoretary  find  ahief  de     tv  cgai- 
nleaioner  of  f\e  Board  of   -iiblio   -orHrp,  ?i- 

tton  has  neror  been  clt.s8lfied  under  civi^  __,  vioe, 
autoraatloally  cotefi    snder  the   ^royijsiona  of   l-'je 
oiTll  aerriea  ks  of    .rnril  13,   1:^31.        v'ey  I  reenect- 
Ailly  re uueet  that  jit  y>.>ur  o:;rvenlen«e  yo\;  trenamit 
to  the   undersigned  your  opinion  ne  to   the   stetne 
of  the    >oeitlon  of  aaaretery     nd  ohief  <^eputy  eom- 
aiae loner  of  the  Board  of  Publlo     orlcs.** 

o  r  I  i:  I  c  K 

.ectlon   .  3  ,  Chrptor   1,   Articld^I    oi"  l-^o  Charter  of  1898 
providea  fcsr   tha  afpointwent  of  a  aecrettry  by  the  Board  of 
Public   :^orlra.       liootion    6  ,  Chanter  I,  Article  VI  proTldea  fcr 
the  d' tieo  af  the   seoret&ry.        in   this  ^iootion,  referrlrig  to 
the  aearetary,  *e  find   the  fcllowing  language: 

"Tie  shall  norforsi  auoh  other  d   ties  aa  luiy,   rron: 
tiftie  to  ti«i,  be  praaerlbed  by  tha  }3ottrd." 

It   iii  qr  Ita  a^^  arent  f r on    the  forofjoi  p   qvotation  that, 
in  addition  to  r.ore  olerictil  d  tleat   trie    .forolary  of  tlie  Bo  rd 
of    '  biic     orka  raay  be  t;iv&  '      t  duties   to 

pcrfora.       Apparently   in  aoc  ,      r  provlaion, 

on  AT>ril   "md,    ISiUS,    tha  Boara   or     vij.io     .ork/:    passe-   Vtm    follOR- 
ing  Reaolutlon: 
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"        ..JJCniOK  NO.    23,004  y^Oprxd  ii«rl»»    „,.,.,.  ^  ^ 

1),   that  t>)«r«   If    herr\>/  created  th« 
-   of  vbief  or  ot  the 

-nt   of    MM  1  rf'celve  a 

,   salfl  C  ncr 

Li  lev'.,  by  the   3o-..:r»i  of   >  uulxC   ,:ui'JCte,    tliS 
;.  o  hold   Off  Ice  at  th,    pleeanre  of  said 

board,  unoe  is   of  section  11  of  Article 

l;i  of  the  L  aded  :';arch  2t,   1931.        And 

be    It  fvjrthfer 

Ire:!  oner 

of  t    .  .  .  ;  >.o   1.- 

hgtreby  v  t; ;    the   dx^ty  of  tiirectla^^  jt- 

vlr, in^  - -^    ">r  t'.o      rrice  '-iT   tl-ls^^ ,    and 

of'  perf  "hron 'tii3c  to 

time  be  ,  J  „  .  bo   it   furhlier 

BESOIVSO,   that   s-^vtd  Chlof  Doouty  Co.  jnisoioncr 
of  tti«   Jeoartment  of  iijblio    .orks,    in  addition  to    the 
said  duties  attaching  to  such  oleric.i       .-Minn,  be 
and  h«   ia  'lereby  ri-> quired  to  .~>«i.  a  i>r«- 

sorlbed   for  and   Ijapoaed  upon  the;        _- „.      .    tlie 

Board  of    »ublio   ..'orks  of  said  oity   siid  county  of  v^an 
Francisco  by  the  proviaions  of  irticle   6  of  said 
chertor,   without  extra  or  any  ooriponsatlon  for  the 
perfomanca     f  such  dutios  as  such  secret ary." 

This  Resolution  which  the   Board  of    "ijbllc  "-orks  httd  the 
power  to  pass,  provides  that   the  jjinageiaont  of  eill  bualress  of 
the  of- ice  of  the  Board  of     ublio     orks  aha  Id  vest   In  the 
lieoretary.       oliioe  the  activities  of  the  Board  of     ubilo   .  crka 
ore  divided  into  variOKs  dc-  -*      ::ts  una  the  busii  ess  office   Is 
reooj^nlzed  p.-:;  o\.e  of  the  :  ;ts  by  tho  foregoing  r.e solution, 

It  would  sGQEi  that  the  seor    loi:'   of  the  Board  of     ubllc     crky   Is 
the  head  of  a  de-)artiacnt  or    office.        This   resolution  undoubtedly 
gave   the   secretary  complete  direction  and  supervision  of  tJie 
business  of  the    office  of  the   Board. 

subdivision  A  of  jeotion  11,  ArtlcleXlIlof  the  189Q  Charter 
provides  that  the  secretary  of   the  Botird  of     ublio    Vcarks  shall 
be  exerapt  froa  Civil  ..service.        ..eotion  62  of  the  1&31  clierter 

provides  that   " he&ds  of  de- artioents,  bureaus,  offices  or 

institutions  which  hove  heretofore  been  exempt  from  Charter 
Civil  ..verrice  provisions  ,  are  hereby  declared  to  be  subject  to 
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the  civil  service   .irovisi  ns  of  t?ii  k  ohart- '^  -"•■•ss  spoelfl- 
0^1  ly  oxeriptaci,  nrd.  any  Aacuribent  in  &Jiy   .  itiou  &t  tlie 

ti?',«  thin  ehairter  shall  be  r^.tifiod  by  the    ,  l?  w    iegisilcture 
fihall,   if  he  hae  helv^   of  floe  for  one  ye  sir  continuously  prior 
thfiX«ito,  be  deemed  appointed  to  eveh  position  uaJ^er  tiie   oivil 
service  provision-fi  of  this  obsarter  nnC>  thereafter  sbz-ll  hold 
office  uraJer  s»'Oh  prcvlfilori^i". 

It  aeema  that   the  nrosent  Incurabt-nt  secretary,  ,i.   J. 
Re?st€r,  has  held  the  oft^ioe    )f  ssorctary  u:\  t'.o  nocrd  of    iiblio 
works  toT  oovera}-  yecrs  past.    -       X7mi©r  tiio^e  cirowisten c©s 
it   is  Biy  opinion  thrt   .:»   j .  'laster^   5io?.'  seor€!t.'-,ry  of  the  lio&rd 
of  rubiic  ..orks,   becairae  s,  eivil  aervlo©  ofx'ieer  of  the  City  &m 
County  ot  ^^n  Franc ii.oo  at  tlio  tlsie  of  the  ratifioation  by  the 
3t8.te  i>gislaturG  of  th©  lOSl  Chiirter. 


^efi'jeotfvlly, 


uiiiyr  M;t<>ni«y. 


a.  J.  Tiostcr, 

rjooretary  of  tiie  Board  of  rvtblio  fiorfea, 

City  j'all. 
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JttW  Se,   1981. 

3JSCT:     Health  C«rtiriwt«  -   fo-U  of  Botrd 
of  BAxseatloa    !f»o«aaer7  for  Aetion  > 
:>robetioBar7  T«««li«r« 

7^.18  offlM  it  la  x«o«l!7t  of  TOixr  requost  for  an  opinion,   «a 

follows: 

"cn  .•pttnlMr  25,  1928,  Llss  3«ssi«  Uanray  «•• 
appointed  to  taaoh  Is  tha  Can  rruiolsoo  .^>»lie  Siteola, 

aubjaat  to  t^  uaoal     robctlonar?  period,   and  aaslgnad 
to  th«     Tranoiavo  Junior  W^  .ohool,    subjaot  to  Ofaatia^ 
tha  follcvlng  req[ulraaMnta  of  tl>«  Board  of  ^dueatlon: 

!•     Raaldantlal  r^aqulrenaat. 

2.  Taaahis^   .xporinenoa  and 
Taaehla^  jertlfloate. 

3.  taaofaar*a  i^araoaal  Her^ort  Blank. 

4.  .bysloal  Sxaalnetlon. 

Under  data     f    .adnaaday,   Juna  10,   1931,   wupar* 
Intandaat  Qvlnn  prasanted  tha  following  raaosBradatloa: 

»7hat  the  folloirlns  ~robetloi»r7 
tattlers  ba  nctlflad  that  thair 
•arrloaa  will  ba  dlaoontlanad; 
affeetlTa  end  of  Jprlag  Taxm  1931: 

lAirray,   Llss  .^scla: 
rranalsoo  Junior  High.* 

A.t  a  naatlng  of  the  Board  of  '.daeetloa  liald 
at  Si  SO  that  day,  aaparln tendon t  Twlan  and  "aruty  Sn-.ar- 
lataibiant  Kolaa  praMBted  a  raport  oa  Uia  abora  ap.lieant, 
stating  that  the  Board  ef  Health  had  not  glTan  Her  a  dear 
hill  of  health. 

.'Its  laacbars  of  the    icnrd  were  rreeent  t^iat 
day.     ?he  first  rote  takea  w&s  that  \\m    /uperlnteadeat*s 
reeooBAndatlon  be  accepted  and  that  yiee  J^aale  Marrey 
he  notified  thet  iier  serrlees  were  heln^  diseotttlBaad 
that  date.     Tha  roll  call  reealtad  in  the  following  Tote: 
Three  ayea;  two  noes.     ^aeoHDeadatloa  not  carried. 


It  was  nored  that  the  reaeBacadatioa  he  not 
ratified,   arid  that  ifise  hurray  he  {ivea  tenure.     r^oU 
call:     r!:reo  sTOt}  two  aoee» 
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It  Is  our  undo  re  tend  lug  th&t  th«  uity  Jharltar 
requires  four  aff Irmatlv©  or  ivo^tlire  rotos  for  any  funotlon 
wiiioh  the  iiottrd  of    .duoation  exeroises     ortalnlnc  to  otate 
Law. 

The  Board  of    -duotition  is  Claslx'oufi  of  knowiiig  Um 
status  of  lisa  llurray.     To  be  speolf lo; 

X*     Does  the  fctlXure  to  liave  &  s&tlsfaetory 
health  oertlflcmte  bar  tho  applloi^nt  fron 
furtlier  teaohln^s  senrioe'* 

2»     ^re  t^iree  Totee  of  the  3oerd  of  Liduoatlon 
suffioient  to  i^ve  her  a&y  status  or 
tenure  in  the   :>apRrta«atV 

The  Board  would  request  that  tht»  Opinion  be  rend- 
ered thers,    In  writing;,   sit  the  earliest  ;os6ible  date*** 

aeotlon  5*651  of  the  ;>ohool  aode  reeds  as  follows  i 

^Oauses  for  dismissal  are  ItasKjral  or  unpro-> 
fesslonsl  oonduet,   inocsapetcnoe,   evident  unfitness  for 
serrioe,    .ersistent  violation  of  or  refusal  to  obey  the 
sehool  laws  of  California,   or  re&scaabl©  rules  pre- 
scribed for  the  goveriiJ»ent  of  public  sohooXs." 

aeotion  5.500  of  the  ^ehool  Gode  roads  as  follows: 

'^Boards  of  sehool  trustees,   and  oity,   and 

city  and  county  boards  cf  eduofetlon  ©hall  here     ower 
and  it  ©hall  be  their  duty  to  classify  as  ponsanent 
emi.'loyoes  all  ;.:«r»otts,  exeept  those  Iterslmjfter  »x.*©o-' 
ified,  who  ahall  hf^ve  been  successfully  ©wployed  by 
the  district  for  two  or  three  complete  consecutive 
sehool  /ears  in  ioaitions  req.uirins  certification 
qualifications." 

It  is  ,  rovide<l  by  ..action  5.681  of  the  aohool  ;:;ode  that  on 
or  before  the  10th  day  of  June  in  any  year,  the  Board  of    education  nay 
fdve  notice  in  writing  to  a     robstionary  ea;  ioyee  laiat  his  services 
will  not  be  required  for  the  ensuing  year. 

It  seejus  that  ^-Iss  Bessie  Ifurrey  was  a  probationary  teacher 
for  three  eomrlete  consecutive  achool  years.     It  further  api-ears  that 
she  was  not  given  notice  in  «(ritlne  on  or  before  June  10th  of  1931 
that  her  services  would  not  be  rsquired  for  the  school  year  of  1931-32; 
thus  she  became  a  ;«raianent  teacher. 

There  apijears  to  be  no  health  certificate  retiulred  by  Ltate 
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:-;eotlon  5.661,      r©vlou»ly  quoted,     rovldos  for  a  dianlasal 
for  eridant  unfltaesa  for  Borrioe.     In  t>ie  erant  tlmt  In  tl^ie  fxitura 
you  should  find  Mlea  398«ie  Wurray  unfit  for  sorvloe,    duo   to  iJick  of 
^od  h«el^,    ah«  nay,   of  course,  be  dlsBlased^  but  tho  ]:3Bre  f&ot  that 
oho  haa  no  BBtisfaotory  lieeltjpi  certificate  would  not   in  itcelf  ijreyent 
her  from  teeehlng  In  the    nzblle  ae^joola,    90  long  aa  any  lUnasa  she 
rcl^ht  ^ve  would  not  affect  thoae  eoralnr^  into  Immediate  ocatact     with 
her. 

Jeotion  3,   Chapter  I,   ii.rtiele    VII,    of  the  charter,     roTidea 
that  no  eotion  or  decision  of  the   Toard  of    .ducotlon  shall  beooioe 
official  and  blndinG  without  tlxe  eoriourrenoe  of  a  Baa\Jority  of  the 
nenbora  of  the   3oe.rd,     It  is,    tlierefore,  ray  oyinion  thfit  throe  rotes 
of  the  Board  of    iduo^tlon  oould  not  clre  Ulaa  Beeala  liurray  peroazient 
tenure  in  the    >an  Francis 00  ::>ohool  l/spartBUint*     HoiPeTer,   by  virtue 
of  tdie  luck  of  written  notice,   praYioualy  referred  to  herein,   she 
obtained  tenure  and  la  now  a     ennaaent  t^moher* 

Respeetfully, 


ji'H  xfamet 


Board  of    ;duoatioB, 
City  Hall. 
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Zmxm  ^,    1991. 
SUBJECT t     Taxation  -   RooMO  Plat*. 

Un<l«r  date  of  J\m«  ?!R,  1931,  my  opinion  has  \%wv  ask**  na  to 
wbathar  the  8o-oall«d  Hcmao  flats  ooma  within  the   nroTialon  of   faotion  12 
of  Ordinanee  No.  5ise  (Sew  sovlee)  for  the  purpoae  of  tazattoa. 

A  Romeo  flat,   in  a   ooiamonly  accepted  definition  of  thet  term,    is 
a  building  hfiiTing  a  eoomion  entrenee  way  nnd  stalrvay  whloh  oay  either  be 
InoleseA  or  not  inclosed ,  and  this  eteirway  leads  to  separate  ontranoes 
of  flats  eaeh  of  whloh  has  a  deal^nrted  street  number. 

I     QPPIIOII 

On  February  i«,  1914,  Vvtvf  V.  Leng,  then  City  Attorney,  wrote 
en  opinion  quoting  from  the  Tanmeat  House  Aot,  statutes  of  1911,  pan^ 
8«1,  to  the  dsff eot  that  a  Foaeo  flat  did  not  ocne  within  the  definition 
of  a  tenement  as  In  said  Aet  defined  and  in  this  opinion  I  oonour. 

There  only  remains,  therefore,  at  this  time,  a  decision  upon 
the  Question  of  whether  or  not  a  Pomeo  flat  eomes  within  the  definition 
of  an  apartment  house  and  the  definition  of  an  apartment  house  ^s  giren 
in  seetioB  IS,  Ordinanee  No.  5132  (New  Series),  is  as  follows t 

"*  *  ♦  a  building  divided  Into  apartmwxte  (of  two 
or  more  oontiguous  rooae)  ^eh  having  a  separate  entranee 
from  a  oenmon  hallway  x"  *  *.<« 

It  will  be  readily  seen  that  a  Romeo  flat  is  not  an  apartment 
house  under  this  definition,  aa  a  Homeo  flat  has  no  eomaon  hallway* 

Therefore,  It  is  my  ruling  that  the  so*ealled  nomeo  flats 
eannot  be  taxed  as  tenement  house  or  apartment  houses. 

Respeetfally  submitted, 


t\m  Kftomiti 


Poliee  coaaittee. 
Board  of  supervleers. 
City  Hall. 
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Jun«  B9«  1991. 


SUBJXCTt     Board  of  f^uparrltors  ennnot  consider  th«   7ltlz«nahip 
of  ..p.lioant   In  th«    jisrols*  of   its  Dlaoretlon  for 
Granting  Porralt  for  l/iundry* 

lontlamont 

Thia  ROknovladgaa  raeeipt  of  your  lattar,  imdar  raeant  deto,  pro- 
idting  for  an  opinion  tha  following  pro ooaitlon: 

^Caa  tha  Fira  Coaalttao,   In  tha  azeroisa  of  tho 
dlaoration  rastad  in  it,  oonaidar  in  its  dalibarntion  of 
aa  applloation  for  a  laundry  paralt,   tha  quaatioa  of  oit- 
iMnahlp  of  tha  applicant?" 

OPIillOH 

Tour  QUeation  must  bo B.'isii«rod  in  tha  nogatlro,  dua  to  a  prorialon 
lat  out  in  tha  Constitution  of  tha  Unltod  Ststoa,   inaction  1,  Artiola  aIV, 
rhi^  atatasi 

"*   *  *  Ho  stata  ateill  nako  or  anforca  any  law  which 
shall  «bridgo  tha  prlTilagos  or  laaiuiitlaa  of  oitlzans  of  tha 
Uait«4  3tatOB|   nor  shall  any  i^tato  dapriva  any  parson  of  Ufa, 
liborty,  or  property,  wlttiout  dua  proaoss  of  lawj  nor  dany  to 
any  paraoa  withia  its   Jurisdiction  tha  aqual  protaotloa  of  tha 
lawa." 

In  tha  now  historic  oasa  of  TICK  WO  y»  P  :TKR  HCPKINS,  ata.,  ra- 
^rtad  50  Law  ID*  220,   involving  an  Order  of  tha  Gity  and  County  of    an 
hrenolsoo,  providing  that  it  shotild  ba  unlawful   for  any  parson  to  an^fra   in 
(ha  laundry  bualaaas  within  the  aorporeta  liaits   "without  having  first  ob- 
ktlnad  tha  eonsant  of   tha  Board  of  Supervisors,   except  the  aama  be  locuted 
In  &  building  constructed  either  of  brick  or  stono".  tho  Supraae  Court  of 
the  Jnitod   Jtotas  tiald   such  Isgialation  Invalid*      It  was  aaid  that  an  en* 
ictnent,   as  indio^ited,  does  not   uresorlbo  a  rule  and  oonditiona  for  the 
ragiiltition  of  tho  use  of  laundry  property,   to  which  all  aiallarly  altnatod 
K|r  oonfoxB{   but  it  oonfara  a  naked  arbitrary  power  upoa  the  Board  to  give 
»r  withhold  consent,  and  makes  all  engaged  la  the  basiness  the  tenants  nt 
nil  as  to   their  means  of  living,  under  the  Board  of  i:uperviaors* 

Txu sting  that  tha  foregoing  answers  fUlly  your  inquiry,   I  am 
Hespeetfully, 


tvn  mmm 


fire  Ooamittee, 
Board  of  ^supervisors, 
City  Hall* 
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Jun«  SO,   1931. 

StJBJSCTi     T«a«hera*    Salfurlvfl  -  Method  of  PaTiuat. 

Dtar  Sir: 

This  off io«  Is  In  r««slpt  of  your  rsousst  for  an  opinion,  as 
f ollpws : 


"The  Board  of  Sdueatlon  vlshss  to  bs  ^ drlssd  In 
rsforonos  to  tha  oiathod  of  payiMnt  of  taaohsrs  irtiloh  should 
b*  follovsd  beginning  with  the  naxt  school  yeor  or  fiscal 
ysar.  This  adrlea  Is  necessary  beoauss  of  the  decision  of 
ths  Appallete  (Jourt  confirmed  by  the  Supreme  Court;  nlso 
beoauas  of  new  lagialotion  md  also  In  Tlew  of  the  difficulty 
that  ths  Bo«rd  has  had  in  pajxssnts  to  teachers  under  the 
twelTtt  months*  pay  plan,  uhlsh  plan  provides  for  (^.drunce 
payatente  in  July  and  for  the  period  of  August  before  the  open- 
ixic  of  the  school  term.  More  specifically: 

1*   Is  the  Board  of  Education  required  to  follow  tha 
decision  of  the  court,  which  decision  In  effect  meikes  It 
neaassary  that  teaahars  be  paid  during  the  months  only  whl^ 
they  actually  serra? 

£•   ';^es  the  new  laslslatlon,  especially  Asaembly  Bill 
10?-5,  nullify  the  court  decision  as  it  applies  to  future  plans 
for  payment? 

S«   If  the  ijoerd  of  "Education  shoxild  decide  to  p&y  the 
Saa  Tranclsoo  tasohars  aooording  to  the  prorlalons  of  the 
roeently  enacted  tuaendment  to  t^e  school  Coda,  permitting 
the  payment  of  teachers  in  t^folve  equal  payments,  Is  thara 
any  way  In  which  the  City  can  ->rotect  itself  legally,  to 
insure  the  repaytaent  of  money  advanced  during  July  and 
August  in  case  of  tettolicrs  leaving  the  :;ity*8  employ  per- 
manantly  before  they  yvnr^   taught  «nough  days  to  have  earned 
the  money  adTanaad'r 

4«   Is  It  possible  for  the  lioard  of  education  by  res- 
olution to  adopt  the  following  schedule  cf  days  of  duty  for 
certificated  employees  serving  in  v&rlous  Ci  pa cities.  In  lieu 
of  the  exact  number  of  days  that  schools  are  in  sessionT  Thia 
number  has  varied  in  recent  years  from  186  to  £07. 

Teaahars  on  ordinary  duty 200  days  per  year 

jprlncipals,  >^cting  ?rlncipals, 

and  Teachera-ln-Charga 240  daya  par  year 

Tea chars  serving  In 

admlnlstratlTa  positions £80  days  per  year* 
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In  ord«r  %\mt  aaeh     uttstlon  may  ba  proparlj  answarad,   It  is 
tt«««aser7  that  It  ba  eat  out   In  full   in  this  opinion. 

Answar  to     uestion  1,: 

In  your  fir  t  quefitlon  you  era.  undoubtedly ,    refarriig  *'o  tha 
«as«  of  Dapay  t.  Board  of    iiduc  <tlon,  lOo  Cal«  App.   633.     Howarar,  this 
daoiaion  doas  not  aaka   ""it  naoasaary  that  taaohars  ba  r>aid   during  tha 
nontha  only  whioh  thay  "Otually  aarra*^,     Tha  daoiaion  dasla  simply  vlth 
tha  qu99tion  of  so^oallad  baok  or  Taosition  pay  and  outlinas  a  mathod  of 
payaaat.     Taaohars  (nay  ba  paid  in  tan,  alavan  or  tvalra  installmanta. 

Answer  to    .'uastlon  2; 

Assambly  Bill  No.  1035,   Chapter  274,   Statutes  of  I9S1,   amending 
seatloa  5.742  of  the  3ohool  Code,   does  not  nullify  tha  court  deolsloa 
as  it  applies  to  future  olana  for  payment.      It  simply  prorldes  that  the 
teaohers  oay  be  paid   at  the  end  of  eaeh  oalendar  month  whether  or  not 
thay  are  aetually  employed  in  teaehing  durinip;   suoh  month.     This  meaas 
that  a  teaeher  aay  be  paid  at  the  end  of  July,    olthoui^  aohool  was  not 
in  session  durinc;  the  month  of  July.     The  section  is  not  mandatory, 
howerer,   so  the  Eoerd  of    Cduootion  may  If^ore   it  and  make  payment  to 
teachers  on  the  basis  of  ten  or  eleren  installmente.     See  ^'eetloa  5.741, 
/school  Code. 

Answer  to     uestion  g; 

The  only  method  by  which  the  Borrd  of  llduortion  can  entirely 
protect  iteelf  is  by  paying  on  a  ten  imstallment  besis.  Uowerer,  the 
Board  can  be  partially  protected  by  paying  aRl^ries  on  an  eleven  in- 
stallment basis.  The  Board  taay  protect  Itself  completely  by  compelling 
eaeh  tea«hn>  who  collects  his  salary  for  ^  period  when  the  salary  was 
not  earned  to  post  a  bond.  This,  of  course,  would  be  troubleaove  and 
somewhat  ImprQOtioable. 

AJxsvver  to     uestion  4t 

Section  5.744  of  the  oChool  Code  prorldes  as  follows; 

"A  person  In  a  position  re^^ulring  certification 
aual if 1  cations  who  oarres  less  than  «  full  school  year  is 
entitled  to  raoelve  as  salary  only  an  amount  that  bears 
the  same  r^ tio   to  the  established  annual  salnry  for  suoh 
position  as  tha  time  he  serres  bears  to  the  annual  school 
term.** 

From  the  foregoing,   it   is  rery  Rpperent  that  a  teacher's  salary 
Is  baaed  upon  the  number  of  days  serred.     This  cannot  be  arbitrarily 
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eixangtd  »o  thnt  the   80h«d\ile  outlined   in  your  r«HU*8t  for  an  opinion 
eannot  bt  U8«d«     la  th«  eTant  of  n  oliangt  during  a  school  t«ra  tho 
annual  adlary  nust  ba  ndju«t«4  %o  oonfora  to   tha  aataal  nuabar  of 

taaohing  days* 

Raapaotfully  submit tad, 


t^^  .CT6aHgY 


Mr*  Josaph  Mcrr  f)wlnn, 
Suparlntandent  of  :alK>ol8. 
Cl%y  Ball. 
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July  8,   1931. 

IVBJiilCTi     iTobatlonary  icrlod    .nds  at  T«» 
or  rureo  Yoors. 

|»ntX«iaMi:  facts 

ITS*  Luoilla    ;ohan    i.xel.rod  begaji  serrlce  aa  a  school  teaoher  at 
0M  b«cin»ine  of  the  fall  torxa  of  1988,  "be In '^     oonaldared  by  the  uoard  of 
Eduoatlon  a  substituto,   until  Jasuary  8,  19&9,   whan  aha  ures  olasslfiad  aa 
\    robatiozmry  teacher.     lIowoTar,   aha  subatltutalfor  ao  one,   but  waa  luaaad- 
lutely  given  e  rogular  position*       he  continued  to  serre  aa  a  probotionary 
^aoher  until  the  close  of  the  1930*31  ter^. 

cm  June  £,   1931,    thera  was  addreaaeu  to  her  by  the  Hoard  of    .du- 
Ltion  and  aant  by  ro^r^isterod  niall  t^'ie  follovinc  nctifieetion: 

"This  ia  to  inform  you  that  at  a  aoaeting  of  the 
Bop.rd  of    -ducat ion  held  this  doy  the  following;  resolution  «as 
adopted;     aeaolTod:     That  the  aervioea  of  !  rs.  Lucille  Johen 
>.xelrod  be  and  arc  hereby  discontinued;  effactiTe  end  of  spring 
torsi  19;!^1, 

Toura  lery  truly, 

K.  k".  L-onroe, 

secretary.   Board  of  Kduoation.** 

Prior  to  July  1,   1930,    the     robationary  period  of  aehool  teaohera 
laa  fisaNL  by  the  :  oard  of   education  at  two  ^-eara.     a  three  year  probationary 
leriod  beeuB*  effeotive  on  July  1,   1930* 


Is  Mrs.  Lucille  aohen  .^xelrod  a  pexoaxtent  teacher,   or 
ifrectively  discharged  by  the     Board  of    Kdvumtlon? 

In  riew  of    Jection  5,320  of  the  school    3ode,   formerly  a  subdivlston 
»f   .action  1609  of  the  i  olitioal    Jode,    it  appears  that  \:t:%%  Lucille  ochen 
kxolrod  aaa  really  never  a  substitute  teacher,   but  waa  a  porobationary  teaoh- 
ar  from  the  time  of  the  beginning  of  service  by  her* 

rrobetionary  teachera  beeone  porasoaent  teachers  aftor  tvo  or  three 
fears  of     robeticnary  service •     This  teacher  had  completed  two  yeare  of 
probationary  service  in  the  suiaraer  of  1930*     ahe  at  tliat  tine  beoaiae  a 
^citoanent  teacher  for  the  reeaon  tlri&t  it  mia  then  the  rule  ^at  all  toaohera 
iftor  two  years  j)rob&tionary  service  becan*  penaanent  teaclwra.     To  single 
mt  thla  tcticher  and   ,^lace  her  on  a  throe  year  basis  would  be  disoririlnatory 
tod  in  Ylolfttion  of  her  constitutional  rirhta.     Art.   I,   Section  11,    Con- 
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Ititutlon  of   .:elifomla.     In  faot,   when  the  throe  y»ar     robationftry  i/erlod 
lMoam«  •ffeotlvo,   she  already  had  a  rested  rlcM  as  a  ;  snaanent  teacher. 

It  Is,    tiisrcforo,   ay  opinion  that  Lucille  Johen  Axelrod  is  a 

Krraanent  teacher  of  ^ui  San  Franelseo  iiohool  Dapartraent  and  haa  tKien  liaoa 
a  st&BiBtez*  of  1933* 

Respectfully  bulagsltted. 


^ITf  Aft^MBV 


Board  of  Viduoetion, 
Dity  KaU* 
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July  8,    1031. 
oLBJlSOT:     aiTll  v^errlM  uad«r  th«     m#ii  charter. 

Gentlwwat 

Tills  of  floe  is  in  recul:)*  of  your  reeent  request  for  an  otlnlon 
as  follows: 

"1*     >79re  the  ineuiiibeute  In  the    ^ouitions  of  Ooimty 
Olerk,    ;;oroner,   lubllo  /.d.anlstrator,    ^^eoorder  and  Tax  jolleot- 
op,   bdcauiio  of  the  .rorlolona  of  tne  first  parafpraph  of    >ectlon 
62  of  tJie  new  Ohartor,    brought  under  the    irovlslonB  at  y.rtlole 
Alll  of  the   yresent  Ji-arter  and  -antltlod  to  all  the  benefits  of 
aaid  Artiole  :ail  as  JiTil  aerrloe  ea.loyfjaa,   on  April  13,   1331, 
wlMm  txie  new  oharlMnr  was  ratified  by  the  ^t&te  Leglalr^turev 

2.     Joes  aaid  firsl^  para^praph  of  seotion  62  of  the 
new  Charter  ap:^y  In  any  way  to  the  following  naswd  persons 
and    vOiiitiona  referred  to  by  the     iajt  wOllfcotor  in  his  abov* 
n&BMd  letter: 

'  (a)     i:.  L.  Kapheld,  Chief  Deputy; 

(a)     James  Oarroll,  (Ashler; 

(a)  JttMS  3rl  ^gs,  Cashier  Lioenee  !>«partBent, 

(Confidential  oaltion); 

(b)  B«  «' .  Lnfs^Xo,  Tunnel  ...eoountant; 
(b)     i!lohael  Lawlay,         Lleenee  Adjuster? 

(a)  positions  are  now  ezffiapt  frata  exauiiination. 

(b)  lositions  are  now  subjeot  to  eaamination. 

3.     Are  the  three  ;>oeltioiis  Indioated  by  the  refer* 
enoe  naurk  "(a)**  In  the  next  .Teceding;  question,  subjeet  to 
the  seoond  paragraph  of  ^eetion  (zZ  of  the  new  Jharter  or  to 
the  third  j,')&ragraph.  of  :iaetlon  142  of  the  new  Jharter?** 

;«eotion  62  of  the  1931  Charter  :)raf7ldes  as  follows t 

**0f floes  heretofore  eleotlTe  whioh  are,  by  tha  pro- 
Tl alone  of  tuis  oharter,   loade  appointirs,    jix&U  ocioe  within 
tJio   olTll  s«jx*vioe   .,rovisione  of  kiis  charter  and  any  Ineuab* 
ent  in  any  duoli  offiee  at  the   tinie  tlils  oharter  alkali  be 
,  ratified  \iy  the  state  legislature  shall,    if  l»  has  held, 

suoh  office  for  one  year  continuoxisly  rior  tiisroto,  be 
deened  ai/:>ointed  to  aueli  position,  at  his  then  ezistliic 
salary,   under  %l»  eivil  serriee     rorisions  of  tliis  tfiarter# 
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andl  theriM^tor  shall  hold  of  floe  under  suoh  prcTlslons,    pro- 
vided that  suoh  sfilarie*  ao  oontlnued  aliall  apply  cnly  to  auoh 
InGiir^bents  ass  lou{:  &»  they  ldt!:ally  hold  suoh  poHltlona  and,   on 
the  appolntiaent  of  a  suoeesaor  to  any  suoh  Ineuabont,   t)^  aal* 
nry  of  such  .osltlon  shall  be  suhjeot  to  the  salary  standard- 
isation provisions  of  tula  oharter  and  shall  not  In  any  ease 
ezoee4  six  thousand  dollars  per  annum  (|6, 000.00). 

Other  poaltlonts  as  lieada  o(f  dep&rtxaents,   bureaus,   off  lees 
or  Institutions  which  have  heretofore  been  exempt  froa  oharter 
olvil  sorvloe  provisions,  are  hereby  doolared  to  be  subjeot  to 
the  civil  servioe  provisions  of  thia  oharter  unlese  speoifio- 
ally  exexipted,    and  any  Inounbent  in  aay  such  position  at  the 
tliae  this  oh&rter  shall  be  rotified  by  the  state  le[:i3lature 
shall,    if  he  has  held  of floe  for  one  year  continuously  prior 
thereto,   be  deeaied  appointed  to  suoh  position  under  the  olvil 
serviee  provielons  of  this  charter  and  thereafter  shall  hold 
offloe  under  such  proviaiono.'* 

aeotion  142  of  thia  v^arter  provides,    in  part,  as  follotiat 

♦•rtliere  existing  poeltions  that  have  heretofore  been  ex- 
empt from  olvil  service  examinations  are  now  laade  subject  to 
exasiinatlon  by  this  o^mrter,   t:ie  inoimbente  of  suoh  ,>oBitions 
who  liiiVQ  held  suoh  -xjaitioTis  for  a   period  of  one  year  contin- 
uously next  ;trdoeding  the  tivsa  that  this  oharter  shall  tie 
into  effect,   shall  be  continued  in  their  pOBitious  as  if 
appointed  thereto  after  eafflu:nination  arid  certification  from  a 
iLit  of  eli^ibles,   and  sliell  be  governed  thereafter  by  the 
yroviaions  of  tni©  charter." 

probably 
An  examination  of  .>eotion  e2  aforesaid  discloses  that   it  was/in- 
tended, to  Qprom  lncu£xbent  elective  officers  suoh  ua  the  county  ^lerk, 
ooroner,   public  .^dciinistrator,   aeoorder  and  iax  vjolleotor,   and  does  so 
unless  the  freeholders  had  not  the  iiower  to  so  ];rovide.     It  appears 
further  that  tl^is  section,   save  and  except  isith  roopact  to  the  iUblie 
Adi&inlstrator,   beoaiae  effective  at  the  tifue  of  the  r&tiflo&tlon  of  the 
new  Charter  by  tlxe  state  leeislature. 

Article  XL,   section  Q^  of  the  Constitution  of  JalifbrQla  provides 
that  it  shall  be  oos-^p^t^nt  in  any  charter  of  a  consolidated  city  end  ooimty 
to  provide  "the  i;«nner  in  which,    the  msthod  by  whioh,    the  times  at  i^ioh, 
and  the  tersus  for  which  the  several  eoxmty  and  samiclpal  offieers  and  e^i- 
ployeea  whose  ooBipensaticn  is  paid  by  auoh  city  or  city  and  eo\mty,   ex- 
cepting jiidges  of  the   superior  Jourt,    shall  be  elects  J  or  appointed,   and 
for  their  recall  and  reiioval,   and  for  their  oorai^nsation,   end  for  the 
number  of  deputies,   clerks  and  other  effi,>loyoea  that  taeh  shall  have,   and 
for  the  oompensation,   jnethod  of  arpoiatnent,    qualificationa,    tenure  of 
office  and  removal  of  sueh  dejjutiea,   olerks  and  other  emfloyeee". 

Thia  Constitutional  provision  applies  to  the  01 tj  and  county 
of  3an  ?rancisoo.     It  unequivocally  refers  to  officers  whose  conoenaution 
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is  jpftld  by  tlie   olty  and  county*     It  do«s  not  refor  to  offlocrs  whose  ooa* 
peuBatlon  is  not  paid  by  th«  olty  Rnd  oounty,   hence  it  does  not  refer  te 
offioers  o;oratlnc  on  a  Tee  basis  such  as  the  :viblio  Adxinlotrator.     There 
is  no  oonctltutional  provision  or  statute  which  crants  to  e  city  and  county 
any  power  to  provide  for  the  i-ublic   '.dministrator.     Therefore,    since  the 
City  end   :o\mty  of  i^an  Fmncisoo  nsTer  had  the  ^-ower  to  place  the  lublio 
Adnlniatrator  on  a  salary  baeis  by  virtue  of  the  chco'ter  ainendrMmt  of 
Kovember  4,   1930,    It  follows  tliat  the   :3oard  of  ^Teeholders  liheirise  had 
no  power  to  ^lace  the  iniblio  / drain Istrat or  on  aaalury  basis,   and  since  the 
public  Admlnlstrt^to^  is  not  on  such  basis  he  does  not  fall  within  the 
civil  service     rovisiona  of  the  new  charter,    liiioh  rrovides  for  civil 
servloe  by  reference  to  oloctive  officers  beccnln^'r  civil  service  at  their 
•♦then  exlotins  salary". 

This  situation,   of  course,    is  unfortxmate,    sinee  the  expressed 
will  of  the  people  as  announced  in  November,   1930,   and  f.c&in  in  the  early 
part  of  this  year,    cannot  be  carried  out« 

It  Qiight  be  sur^estei}  that  because  other  counties  in  the  ^tate 
of  California  have  the  I'ublic  Adnlniatretor  on  a  salary  basis,    the    :ity 
and  County  of  aan  Francisco  rnay  do  likewiee.     liowever»   this  does  not 
follow,   for  the  reason   that  under  .^rticle  XL,     action  7j  of  the  Con- 
stitution,   i^ublic  administrators  are  laontionod  in  such  manner  as  to  in- 
dicate that  they  are  to  be  placed  under  control  of  a  county  other  than 
a  city  and  county,   whether  on  a  aalary  or  fee  basis.     Article  XI,   ^eetiett 
7i  of  the    :;on -tltution  provides  for  the  government  uf  oo  ntles.      .rtlcle 
H,    Jeotion  Gi  of  the   Jonstitutlon  provides  for  the   .-ovom:i«nt  of  cities 
and  counties. 

It  Kit^it  also  be  sugr^osted  that  tiie   Jlty  and    :ounty  of  :ian 
Tranoisco  can  control  the  -ubiie  Adrilniatrfitor  by  charter,    in  view  of 
the  aunlct  al  affairs   . revision  of  the   Constitution,     nils  does  not 
follow,   for  the  rot;son  tht  t  trie  oper&ttons  of  the  .ublic  .vdministrator 
ere  not  considered  municipal  affairs  but  coxinty  affairs. 

It  is,    tlierefore,   ay  opinion  with  respect  to   the  first  question 
that  the   County   .lerk.    Coroner,    Recorder  end  Tax  collector  are  now  civil 
service  officers  of  tlie    ;ity  «md  county  of  can  franoisoo  and  «i title o  to 
all  of  the  benefits  of  civil  service,    but  th&t  the     ublic  Adainistrator 
is  not  e  civil  service  officer. 

^.eotion  62  of  the  1931  charter  does  not  apply  to  the  f  ollowlag 
officers  and  employees  of  the  tax  Collector's  office i      Chief  ceputy, 
Oashier,    Cashier  of  the  License  i)epartE»nt,    License  Adjuster  and  runnel 
Aoooimtant* 

These  officers  end  en:)loy»e8  are  not  elective,   nor  are  they 
Hiads  of  departaenta,   bureaus,   offices  or  institutions.     They  appear  to 
be  rovenied  by  the  third  pGrafjraph  of  ;-ection  142  quoted  aforesaid,    saw 
and  except  the  licenBe  Adjuster  and  the  ^nnel  ..ooountant.     neither  the 
unnel  ,-coountant  nor  the  License  ..djueter  ooiae  witliin  the  blanketing 
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in  provltilons  of  tha  USX,  eh«jrt«r  either  under    >eetion  62  or  Jeotlon  142. 

It  i»,    tlierefore,   ciy  opinion  tb£it  I'..  L.    lapheld,    c'ilef  :>evnitf 
Tax  oolleetor;  Jaiads  Carroll,    aaehier  in  the  Tax  Jolleotor*8  ofrioe;  ejod 
James  .^^rlggs,    Ca«kior  of  the  Lioense     Jepartnent  of  the  rax  Jolleotor*e 
offioe,    will  be  blanketed  in  under  the  civil  serrioe  proylsiona  of  the 
1931  charter  on  the  t;th  day  of  January,   IQ;}^,   at  12  o'clock  noon;  and 
that  neither  .'ichael  lAvley,   Lioenee  Adjuster,   nor  -v.  Z,  Ai^gelo,    runnel 
Aooountant,   vlll  be  blaxUceted  in  under  oivil  aerrioe  either  under  the  old 
eharter  or  the  new  one,   ainee  tiieir  ;}Ositiona  are  not  exempt  ^oe  it  lone 
nitliln  the  laeaning  of  sub<*divl8ion  A,   ;»eatlon  11  of  /article  aIII  of  tte 
present  charter* 


Hespdotfully, 


ditt  Momfi 


ClTll  .^errloe  Citoiaalaaion, 
City  Hall. 
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July  9,  1031. 

.UBJTiCT:     nooorde  Lp&n  to  liis]?ootlon  - 
Jity  ^laniiizi^  JOBBolsslon* 

!«ntl«men} 

This  offlo«  Is  In  ireoolyt  of  your  r«qu«8t  for  an  opinion,   es 
allows: 

** Prior  to  the  bdarin^ss  on  ^ons    ohengss,   notions 

ore  nmile  ;   to  the  interostod     ro  «rty  otmers,   as   .rorideJ  for 
in  Article  a7II1  of  the   jixarter.     ,>.   ,  OL;tal   oard  ic  enclosed 
for  tlie     rOi«rty  otmors  to  return  to  tiie   Jity  <  lanixine  Joia- 
rdssion  stating  their  opinions  in  the  nAtter. 

On  i^erch  3,   1925,    'by  a  rulinc  of  the   :ity  plann- 
ing CcauBlftSion  the  inforination  contained  on  the  return    ost 
cards  eonoeming  zone  ohan.^^s,    is  not  to  be  {^iven  out*** 

D«aand  has  been  asade  on  tl^iis  offioe  for  the  in- 
spection of  these  ;>ost  cards    rlor  to  the  heerinc  ti«ld  and 
also  after  the  hearing,   but  before  a  decision  has  been  ren- 
dered*    7hi&  deiiand  has  been  refused. 

Has  the   :ity  .laiminK  CaaBdseion  the    right  to 
«itlihold  this  information? 

.0  Id  the  refusal  to  e;iTO  ti^ls  infona&tlori  in  any 
way  invalidate  tiie  action  taken  by  tlie  jCHnnission  on  the  re- 
quested aone  chuige?** 

mMSSL 

Article  XVI,    section  13  of  the  .^n  ?ranoisoo   Jharter  proTidea 
tlijBt  ell  books  and  records  of  erery  office  and  departnisnt  shall  be  open 
to  the  inspection  of  any  citizen  at  any  tiias  dviring  business  hours. 

In  view  of  this  provision  of  the  Charter,    it  is  sry  opinion 
that  all  of  the  records  of  tiie    Jity  .  lanalns     joraalosion  ere  open  to 
public  iBspection  at  all  tlctes* 

Respectfully, 


City    lanninc  ooiaoission, 
City   ::all» 
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July  13,   1031. 

fiUBJECTt     Laasoliold  Intorest  Gonsldered  Itoal  nstat*. 

!>«ar  .^Ir: 

Tour  request  for  an  opinion  waa  reoelTad  as  followii 

**Your  opinion  is  requaatad  aa  to  ovip  ir.ethod  of 
aaaaaaln^  laesehold  and/or  revaraioxuiry  Intaract  in  real 
aetata  aM  in,  roTementa.     Should  aald  asaaaaoenta  ba  oon- 
aldarad  as  real  eetrta  ac  saown  in  ^eotlon  3617  of  the 
olltioal  code?** 

,Sub 
;'>ubdiTision  1  of/seotlon  2nd,     ©ctic  n  3C17  of  the  ,  olltioal 
Ooda  ppoTides  that  t;ie   .osaesalon  of,    elelm  to,   o«mershl^:  of  or  ri^^it 
the  poaaesaion  of  land,    aball  be  anbraoed  in  the   tons  real  estate. 

In  view  of  t-iis  oaotlon  of  the     ciitioal    iodo,    it   ia  my 
inlon  that  leasehold  and/or  rorerslonary  interestsin  roal  eatata 
and  im:>roTerients  should  be  oonsidered  aa  real  estate,   aalde  from  the 
faot  that  one  who  has  a  reTerslonary  Interest  in  real  est^ite  uauaXly 
ha a  the  fee  simple   title   to  It* 

Reapeotfully, 


;ill7  .e6iiKiV 


ASSESSOR, 
City  Hall. 
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July  17,   1931. 


2»Qcutlon  on  salaries  under  i^rovlBlona  of 
.eotlon  710  of  the   Jode  of   Jivll     rooedure. 


.ir: 


7ou  bare  aak»d  the  opinion  of  this  office  e«  to  nhioh  offioera 
the  City  a)»i    county  of  ^an  Fr&ncisoo  are  subjeot  to  execution  as  to 
ir  aalariea  -urauant  to  the   provislona  iiC  ^eotion  7lo  of  the   jode  of 
Hm  froeedAure. 

rhe  1929  aioendnent  to  s&id  aeetion,  insofar  aa  it  oonoet-na  your 
Iff  ice,  eubjeets  to  ezeoution  the  salary  of  a  defendant  if  he  should  '*be 
in  elQctivs  officer  or  officer  reeeiring  a  ttetotory  aalary,   **■•»», 

AS  it  is  easily  determined  who  is  an  electirs  officer  and  as 

Eery  elective  officer  receires  a  otetutory  aalajry,   «e  take  It  that  you 
V9  no  difficulty  in  that  regard* 
*ith  the  reaaining  seetioaa  psferrinc»  to  officers  reeelTini;  a 
.  Atutory  aalary  more  difficulty  is  exporienceii.. 

fh»  above  ittTolves  two  questions i 

1.     *  vjhat  la  a  statutory  aalary V* 

£•     "     ho  is  such  officer  aa  is  contemplated  by 
ijection  710,    Jode  of  Jiril  jroceiureV* 


▲  statutory  salary  is  one  fixed  by  an  act  of  the  legislature, 
as  a  statute  has  been  held  to  be  an  act  of  the  loeialature. 

IM  B£  Ta»  TAi»i»IiL»ii  WILL,   !«•  K.  T.  supp.  491,   494; 
|»2  -^"•-    -^RUJl'  CO.   ▼•   »uA-T  HAiiT70ilD,   etc.,    285   Fed.   95; 
rt  i;  V.   DO.iLl^TO,    109  ^o.   588; 

OkLi.wui*  r.  OITT  tF  SEATTLE,    215  ?ed.   226. 

/wny  enaotawnt  to  idiieh  a  state  gives  ftorve  of  lav  is  a  statute. 

i,         '    iTij  ..ati-Hhorks  jo.  v.  loijIoIaka  vUG4a  as- 

JO.,    125  U.  -..   IB;   31  :  .   .:d.  607, 
Ik  eity  ordinance  is  not  a  statute. 

^pwRKY  m  HUTCiilUSOM  V.   TAOCiJA,    196  Ted.  Sttl 

T£  T.  liA:iHI^K,    79  N.   t>.   164; 
Y.    UHI«JaQO,    68  K.    iu.   712. 
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Tit*  ehmrtttr  of  th«  city  and  Oouttty      '  ^mnoit^oo  Is  a  statute 

b«0ftU6«  it  has  been  ado,  ted  and  rs^tifle  .  by  ialaturs. 

Tberefore,   oven  In  the  oese  of  one  who  is  an  "officer",   unless 
his  salary  is  fixed  by  state  stt;tute  or  by  our  charter,  it  would  be  ex- 
eluded  from  tlie    ;roTlsions  of  ieotlon  710,    Gode  of  JiTil     rocedxire* 

II. 

The  most  difficulty  occurs  in  detoxuining  the  statue  of   ,.ollee- 
Km  and  fircTnen  in  re^s;ard  to  the  question  herein  inTolred,   iMeause  their 
salaries  are  the  only  ones,   aside  from  elective  officials,   i^ioh  are  fixed 
bj  eior  Alerter  and  in  detexmining  whether  a  •  arson  is  an  "officer"  you 
cruat  take   Into   oonulderf-tion  all  the   facts  aiid  oiroiiSifitaneeB  of   s^jch 
I^rson. 

It   is  easy  to   <:ive  u  G'*»a®i^i  definition  of   a   public  officer,    but 
it  is  iiapossible  to  herein  outline  all  ];>ersons  in  tltf  Oity  and  jounty  of 
C>an  ?rattels<lo  who  are  officers,     I'^'icrefore,    if  cifter  riviiic  7ou  the  ,ren- 
eral  definition  of  what  constitutes  a   . ubllc  officer  you  are   in  doubt  in 
any  giv*}^  aasa,  we  would  prefer  to  answer  each  one  specifically  as  the 
avastlea  nay  hereafter  arise. 

'*The  most  general  olxoraoteristic  of  a  public  officer, 
which  distiUiOilshes  him  from  a  r*ere  ©m;  loyee,    is  tJi.at  a  [ublie 
duty  is  dele^^tad  and  en  true  tea  to  hlsi,  as  agent,   the  perfora- 
anea  of  whiah  is  an  exeroi&e  of  the  part  of  the  ^overzBDantal 
ftiaotlone  of  tlie  particular  i>olitieal  unit  for  which  he,   as 
agSAt,   is  aetins*     There  are  other  incidents  which  ordinarily 
distincuisli  a  I'.ublic  office,   such,   for  instance,   as  e  fixed 
tenure  of   ,>Oiiition,    the  exaction  of  a     ubllc  oath  of  office, 
and,    perhapa,   an  official  bond,    the  liability  to  be  called 
into  account  as  a  public  offender  for  misfeasanee  or  non- 
feasance in  the  offiee  and  the     ayment  of  his  salary  frosn 
the  general  county  treasury. 

*'A  public  office  is  ordinarily  and  generally  defined 
to  be  the  ri;:ht,   authority  and  duty,    crested  and  conferred  by 
law,    the  teji\ire  of  which  is  not  transient,   occasional  or  in- 
cidental,  by  T/nich,   for  ft  given  period,   an  individual  is  in- 
vested with*  power  to  iarfovM  a  public  function  for  the  beaaf it 
of  the  public.' 

XliLTSB  T.  POOL,   167   Jal.  167. 

It  has  been  held  that  the  character  of  an  office  cannot  be 
attached  to  a   ^eition  siir.  ly  because  aayone  laay  be  deai-jiated  as  an 
officer. 

iiT..r2  v.   J -:.,  i.i'xiii    (Ohio),    49  ;  .    ^.   495. 

Another  way  of  detexninlnc  nAiether  a  i^rson  holds  a  :^ublio 
•ffioa  in  law  is  whether  (^uo  warranto  ^oooedlngs  will  lie  to  oust  or 
replace  such  jjerson  and  it  nas  been  held  that  where  the  function  per- 
formed is  thE-t  of  a  deputy  or  servant  or  employee,   held  at  the  will 
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•fid  ileeaup©  of  others,    the  oourt  will  not  Interfere  and  th«  pro«««4: 
will  not  11«. 

whilQ  oertaln  offlolals  of  tha  ?lr9    'epartntant  are  desl$riuita4 

aa  offloara  and  all  i»atroliaon  arid  ,;olioaKien  of  the  .olioa  .;e;  artir.ent  are 
knoim  aa  officers*   theco  deisi  Tiatlona  are  not  oontrolllne.     Cur  ciiartcr 
▼arloualy  rt^forc  to  the  ffloera  of  the  deipartiaepte'^only.   and  then 

again  the  charter  in  vu — .  _  places  refers  to  tnese  Baise    .crsona  aa 
"raambera"  of  the  deparfcnents* 

:.ection  2,  i^rtldo  VlII,    Oliapter  I,   saja:      ";ai  nembora  of 
the  jolice  dep&rtiTtent." 

i»eotion  3  says:     '♦Ko  peraon  shall  hecoiae  a  njanhor  of  the  de- 
parta»nt»*' 

Chapter  III,   section  1,  ^ubdiriaion  1,   girea  the  L>olice  eoBsalaa- 
ion  pofrer  "to  apjjoint,     rojfjote.   auapead,    derate  or  dlamlss  any  raember 
of  tlie  depe.rtnsent'*,   and  subdivlaion  8  thereof  cIyou  the  ri^ht  of  dla> 
ciplltui  aa  to  "riCinbera  thereof^. 

Chapter  IV  of  said  article  .vjives  t^"   "  '-  f  of  ;>olloe  the  con- 
trol,  BHUaaga^exit  and  diruotion  or  all  uaabeA-  a  Uepartsaant  aad  attxtea 

that  Ue  nay  dotail  or  eiiapend  thesi,   and'  oeati-ju  ^  uf  said  chapter  nrnkea 

the  chief  of  polices  the  chief  executive  officar  of  liin  deyurtiiieat* 

rtlole  XI,   iJhapter  I,   section  5,    in  reference  to  the  board  of 
fire  coioniiisionera,    states  th&t    'the  board  shall  organlste  the  departoant, 
create  and  ctttabliah  auoh  fire  oonoanies  as  It  rmy  deeta  rteeeaeary,    pre- 
aorlbe  the  nu;:;bar  end  duties  of  the  offioero,  mambera  and  apployeea  of 
the  departaent*^  * 

Therefore,    it  i^ill  be  aeen  that  tl^te  charter,    in  desi{^:natlns  the 
poliaeBien  and  firetnen  as  offloere,   apecifioally  llralta  that  definition 
aa  "officers  of  the  d©p*irt:i.eiit" . 

Aaide  frcMa  the  fact  that  the  tnembera  of  the  police  department 
do  subscribe  to  an  oatii  of  office,   there  arc  identa  in  their  eaa- 

plo^naent  thitt  uuc^r'eat  tuat  either  a  fireiaan  oeiaan  should  be  held 

to  be  an  officer  of  the   Jity  and     Jounty  of  -,uxi    T^ncireo  v.ithln  the 
raoaning  of  sootlon  710  of  the   ;>ode  of   ::ivil  .  rooedure,   aa  they  file  no 
bond  and  t  re  no  dofinite  tenure  of  office,   but  hold  aueh  ^oaition 

durliit"  i:*-  'i'^J^  only  ond  i;ub,1act   to  ronoral  by  the  boerd  of   •  dice 

or  f ire  oomB&iealonera,   aiid  perfona  their  fuaotlona  aubject  to  ordera  of 
tha  heaAs  of  those  departnenta* 

Althou^  there  are  aoiaa  oaeea  holding  that  pollc«tMiB  are  s^ublie 
officers,    I  an  artlafied  that  such  eaaea  do  not  hold  theia  to  be  eueh 
offlcera  aa  are  contexnleted  by  our  oode  section* 
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Th«r«  is  wim\>l9  autliorlty  to  the  effect  th^t     ollceiMn  ar«  not 
pul)llo  offioera. 

viCMii<iI^i^loK£li  Y.  aTOAiaj.Y,  4  ^la*  Govrnty  ct«  aap*  334: 
'^"""  ".  — "r.-m,  30  nun.  (i:.  y.)  sm; 

l^t    ^  ^'«   Y.   505. 

It  haa  also  baon  hald  tliat  tha  salary  of  a  oonctltutlonal  off  tear 
eannot  ba  aeoured  by  axaoutlon. 

GAi«3iJB  r*  D'ELBY,   86   Cal.  Ap-p.  41S. 

In  that  oase  i&  laid  down  the  baalo  roason  for  such  ^roTlslon  as 

is  eontalnod  in  oection  710  of  the  Coda  of  JiYll  ^roaadura: 

"It  Slight  be  oonoedad  that  it  is  as  mush  asainst 
public  rolley  to  subjoet  the  salary  of  [/abllc  offioera  and 
employees  to  garnishee  prooass  as  is  to  subject  ,.ubiio  fxmds 
to  such   irooess  or  the  i;>ublio  proiserty  to  liens  or  eatecutions. 
The  le^'^slRture,    however,   undoubtedly  Ia&  the  power  to  deter- 
mine its  cwn     olloy  on  this  subjjeot  with  respect  to  the  office, 
officers  and  e.i  loyees  within  its  control." 

a\:'Di.a;  r,  tJTlWT,  supra. • 

f«o  other  departntents  ooit^;>osad  of  a  oonslderabla  number  of    ^arsons 
whose   salaries  ere  lartially  ov  wholly  paid  by  the   Jlty  aziud  Jounty  of  wan 
Franoi&oo  and  which  rriay  be  InTolved  are  school  teaehera  and  employees  of 
the    )oard  of  r.duo&tion  and  the  Satralelpal  i-iallwsy  amployaes. 

The  salaries  of  teachers  and  employees  of  the  Board  of  l^auoatlon 
are  not  subject  to  execution. 

LAT  V.  !IALS.*Oin),   81  Jal.  Deo#  870; 
M5I51R  T.  PATHS,   63  Oal.  App.  Dec.  1347. 

:2Eirioy9es  of  tJie  i  unioipal    vailway  ara  not  offieare  of  tlie   Jity 
snd  county  of  ...an  Francisco,   nor  do  they  reoeiva  a  statutory  salary,   tiiere- 
fore,    the  salaries  of  such  employees  ere  not  subject  to  execution. 

Therefore,   you  ore  adviseo.  thEit  tiie    "statutory"  salaries  of  all 
•leetive  officials,   not  created  by  our  .>tute  Jonstltutlon,  are  sublet  to 
iZGoutlon. 

The  salaries  of  :>olloenen  and  firemen  are  not  subject  to  execution. 

The  ealariea  of  sehool  teaohars,   enployeea  of  the  noard  of    ;du- 
•Btlon  and  lunici^al  iJallway  emt.loyeea  are  exenpt  froa  execution. 

It  is  not     osslble,    at  this  tine,    to  s;)eoifloally  adVise  as  to 
the   salary  of  each  officer  or  en  lo^'eo  connected  with  the   Jlty  and  oounty 
of    ;an  rrancisoo,   but  as  the   need  tlierefor  ^lay  in  the  future  arise,    I 
•hall  be     leesed  to  s^r9  you  my  opinion  thereoa* 

Hospectfully, 


'xr^  f  *tn§i^  1  tm      M»  T  ^  *-!m^      ^\  i       a*w  m > 
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July  23,  1931. 


SUBJECT:  No  Right  of  Appeal  lies  from  a  Determination 
of  the  Civil  oervlce  ConattisBion  Aotine  as  an 
Appellate  Tribunal  on  Ghargee  Jismlsslnc  a 
Civil  service  Employee,   (Daniel  J.  Flynn 
Llatter. ) 

G-entlemen: 

Your  letter  of  the  15th  instant  presents  a  copy  of  Petition 
filed  with  the  Civil  service  Cominlsslon  and  a  copy  of  coumiunicatlon  ad- 
dressed to  your  Committee,  in  the  natter  of  the  dismissal  and  appeal  of 
one  Daniel  J.  Flynn,  formerly  in  the  employ  of  the  Department  of  Public 
V/orka,  as  an  elevator  operator. 

You  desire  an  opinion  from  this  office  on  the  following  propo- 
sitions:  (a)   Jhether  the  petitioner  has,  under  the  provisions  of  the 
Charter,  any  right  of  appeal  from  the  decision  of  the' Civil  service  Com- 
mission; and  (b)  has  the  Board  of  Supervisors,  under  the  provisions  of 
the  Charter,  any  legal  right  to  consider  an  appeal  from  the  ruling  of 
the  Civil  Service  Commission. 

oiuaoii 

The  Charter  in  Section  12,  Article  XIII,  provides  a  nethod  for 
the  hearing  of  charges  :  referred  against  a  civil  service  employee,  before 
the  appolntinrZ  officer  or  board,  with  a  right  of  appeal,  in  the  eraployee, 
to  the  Civil  Service  Commission  in  the  event  the  said  employee  is  dissat- 
isfied with  the  findings  of  the  head  of  his  department.  The  Commission, 
on  appeal,  nay  confirm  the  finding  or  may  require  the  appointing  head  of 
the  employing  department  to  present  in  writing  the  gro\inds  for  discharge 
or  dismissal,  and  may  require  the  submission  of  additional  evidence,  and 
may  thereupon  make  such  order  as  it  deems  just. 

"*  *  *The  order  or  decision  of  the  Civil  Service 
Commission  upon  such  api^eal  shall  be  final,  and  shall  forth- 
with be  enforced  by  the  appointing  officers." 

Insofar  as  the  raode  outlined  in  the  Charter  has,  under  numerous 
decisions  of  the  Supceme  Court  in  this  State,  been  declared  the  measure 
of  power,  each  of  your  inquiries,  in  view  of  the  foregoing  provisions  of 
the  Charter,  must  be  answered  in  the  negative. 

Trusting  that  this  fully  informs  you  on  your  problems,  I  am 

Respectfully, 


Civil  service  committee,  CITY  ATTORNST 

Board  of  Supervisors. 
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July  27,  1931. 


SUBJECT:   In  re  Hicht  of  Board  of  JuperTlsora  to  Ueke 
Appropriation  from  1928  Hatch  Hetchy  Bond 
Fund  for  a  ripe  Line  as  an  i^djunot  to  AcLueduct 
Tunnels . 

Gentlemen: 

I  am  in  receipt  of  a  letter  from  the  Public  Utilities  Committee 
of  your  Board,  wherein  it  is  aaked  that  I  advise  you  as  to  your  right  to 
appropriate  moneys  from  the  1928  Hetch  Ilotohy  Bond  Fund  for  the  purpose 
of  constructing  a  pipe  line  as  an  addition  or  supplement  to  certain 
portions  of  the  aqueduct  tunnels  through  the  Coast  Range.  I  understand 
that  the  plans  and  estimates  prepare!  by  the  City  ^n^ineer  and  filed  by 
the  Board  of  lublio  v.orks  with  your  Board,  preparatory  to  the  election  at 
which  these  bonds  were  ap: roved,  r rovided  solely  for  an  aqueduct  tunnel 
through  the  Coast  Range,  and  not  for  a  pipe  line.  I  further  understand 
that  your  Board  desires,  by  Ordinance,  to  direct  the  Board  of  Public  .^orks 
to  construct  the  , ipe  line  as  a  part  of  the  Ketch  Hetchy  system. 

..^i^g  -,.,  O.IIHON 

The  proceeding  initiating  the  1928  Hetch  Hetchy  Bond  Issue  was 
Ordinance  No.  7918  (New  Series).  The  purposesof  the  Ordinance  are  set 
forth  in  its  title  which  reads  as  follows: 

♦♦DETSmaNING  AND  D3GLARING  THAT  i'UBLIC  INTSRSST  AND 
NEOSSSITY  DElvlAND  TIS  CONSTRUCTION  AND  COM.  L3TI0N  0?  A  PUBLIC 
UTILITY,  TO-WIT:  AQUEEUCT  TUNl-HSLS,  ?IPE  LIKSS  AlHD  OTHER 
STRUCTURES  AIID  Ai-.  URTSNANCES,  INCLUDING  THE  ACQUISITION  OF 
LANDS  I\i:CS3SARY  FOR  THE  COLL'^LETION  OF  THE  KETCH  liiiTCHY  ROJSCT 
FOR  THE  COKVEYAI^ICS  CF  VTATER  FROM  THE  LAKE  ELoANOR  TUCLU13^ 
3Y3TELI  SITUATE  WITHIN  TrS  STATE  OF  CALIFORNIA  TO  THE  CITY  AND 
COUNTY  CF  SAN  FRANCISCO  FOR  DOMESTIC  AlID  IJUNIGirAL  .  URPOSSS, 
AI'ID  DIRECTIilG  THE  BOARD  CF  PL'BLIC  V/ORKS  TO  ROCURS  TIIRCUGII 
TI-IE  CITY  ENGINEER  AIa>  FILE  3 'LANS  AND  SSTIiaTES  CF  THE  COoT  OF 
ORIGINAL  COIISTHUGTION  Aia3  GOiJ.  LJTION  CF  SUCH  ..UBLIC  UTILITY." 

Section  1  of  the  Ordinance  describes  the  m ture  of  the  utility 
to  be  completed,  and  Section  2  thereof  directs  the  !3oard  of  IVolic  uorks 
to  file  with  the  Board  of  Supervisors  the  clans  and  estimates  of  the  cost 
thereof.  The  subsequent  ordinances  and  ..proceedings  of  your  Board  leading 
to  the  submission  of  the  Bond  Issue  to  the  ^.eople  are  all  captioned  in 
the  same  langxiage,  and  the  ordinance  submitting  the  question  to  the  people 
aakes  it  clear  that  the  purpose  of  the  issue  was  to  oom^-lete  the  Hetch 
ietchy  project  and  to  bring  the  waters  of  Lake  Jleanor  and  the  Tuulxjjpne 
River  to  San  Francisco  in  order  to  afford  the  people  of  the  latter  city 

water  supply.  The  ordinance  submitting  the  proposition  is  silent  as 
to  how  the  ultimate  result  would  be  accomplished.  Section  2  of  the 
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Ordinance  refers  to  the  fact  that  the  estimate  cost  of  the  completion  of 
the  project  was  described  by  plans  and  estimates  of  the  Board  of  Public 
Works,  filed  with  the  Board  of  supervisors,  but  In  no  part  of  the 
ordinance  is  there  any  language  that  these  plans  and  estimates  had  been 
approved  by  the  Board  as  the  final  plans  under  which  this  particular 
improvement  would  be  constructed,  nor  is  there  any  language  in  the 
ordinance  which  might  be  construed  that  this  improvement  would  be 
constructed  in  strict  accordance  with  the  plans  filed.   In  fact,  the 
plans  and  estimates  were  merely  preliminary  plans,  and  their  purpose 
was  merely  to  advise  the  Board  of  .supervisors  and  the  electors  as  to 
the  general  character  of  the  work  to  be  performed  and  the  probable  cost 
thereof. 

This  construction  is  sustained  by  the  iiupreme  Court  of 
our  state, 

see  IIA.iaJOND  vs.  CITY  OF  SAN  LEAIvlDRO, 

135  Cal.  450. 

This  was  an  action  involving  the  validity  of  certain 
bonds  issued  by  the  municipality  pursuant  to  the  provisions  of  the 
Municipal  Bond  Act  of  1889.  Section  4  of  the  Act  provided:   "It  shall 
be  the  duty  of  the  legislative  branch  of  any  municipality  contemplating 
permanent  improvements,  to  first  have  plans  and  estimates  of  the  cost 
of  such  improvements  made  by  a  competent  engineer  or  architect,  before 
the  question  of  Incurring  en  indebtedness  for  such  improvement  is 
submitted  to  vote".   The  sufficiency  of  the  plans  submitted  were 
questioned.  The  court  said: 

"The  statute  of  1889  (sec.  4)  makes  it  the 
duty  of  the  board  *to  first  have  plans  made  by*, 
etc.  The  act  does  not  call  for  written  plans  and 
specifications.  The  purpose  of  the  act  is  to  inform 
the  board  of  such  facts  as  will  enable  the  trustees 
to  fix  the  cost  of  the  improvement  to  be  submitted 
to  vote." 


Also  C LOUGH  vs.  DUFFX",  152  Cal.  311  • 

This  case  Involved  the  construction  of  our  own  charter 
on  a  question  very  similar  to  the  one  in  the  instant  case,  'ihe  city 
was  desirous  of  repairing  and  improving  certain  streets.   By  ordinance 
Ko»  702,  the  board  of  supervisors  called  upon  the  board  of  public  works 
to  procure  and  file  with  the  Supervisors  plans  and  estimates  of  the  cost 
of  improving  and  repairing  certain  accepted  streets  in  t])e  city  and 
county.   In  conformity  with  the  ordinance  the  Board  caused  the  City 
Engineer  to  prepare  such  plans,  which  were  subsequently  filed  with  the 
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board  of  supervisors*  The  plans  provided  for  the  repair  of  sutter 
street  only  at  three  points,  and  contained  nothing  as  to  the  improve- 
ment  of  the  street  from  van  liess  Avenue  easterly  to  ..tjisotie  ..treet. 
The  bond  issue  was  by  ordinance  submitted  to  the  people.   The  ordinance 
contained  the  following  language:   "for  the  repair  and  liiiprovement  of 
accepted  streets  of  the  city  aud  county  ^•-^•■+  in  accord&nce  v.ith  the 
plans  arid  estir.iates  of  cost  of  the  city  engineer  heretofore  filed  in 
the  office  of  the  board  of  supervisors"*   The  bond  issue  carried,  and 
the  board  of  public  works  entered  into  a  contract  for  the  repaving  of 
iiutter  street  from  Van  Less  i,. venue  to  its  easterly  terminus.  The 
action  was  prosecuted  against  the  irjenibers  of  the  I'oard  of  rublic  ,;orks 
to  prevent  theia  carrying  out  the  contract  upon  the  tiround  thiit  the 
called  for  improvement  was  not  in  accordance  with  the  plans  filed  prior 
to  the  bond  election.  In  determining  the  matter  the  court  said: 

he  said  report  of  the  city  engineer  was  not 
in  the  nature  of  specifications  such  as  are  necessary 
where  a  contract  is  to  be  let  for  the  doing  of  a 
specific  piece  of  work.  Ordinance  No.  702  does  not 
speak  of  ♦specifications*;   it  merely  directs  that  the 
city  engineer  file  'plans  and  estimates  of  the  cost  of 
repairing  and  improving  the  accepted  atreets  of  the 
city  and  county,  as  provided  in  section  1  of  this 
ordinance*,  and  section  1  is  merely  that  »it  is  liereby 
determined  and  declared  that  the  public  interests  and 
necessity  demand  the  repair  and  improvement  cf  the 
accepted  streets  of  the  city  and  county*.  The  pov/er  and 
duty  of  estimating  tho  amount  of  the  bonded  debt 
necessary,  of  submitting  a  proposal  to  the  voters,  and 
of  using  the  products  of  the  bonds  for  the  general 
purpose  'of  repair  and  improvement  of  the  accepted 
streets',  rested  with  the  board  of  supervisors,  and  it 
could  not  be  shifted  by  them  to  the  shoulders  of  any 
other  person  or  parsons ,  although  they  could  call  for 
information  on  the  subject  to  aid  their  judgment,  we 
see  no  law  or  prino  iple  by  which  they  were  precluded 
from  ordering  the  work  on  cutter  street  which  is  the 
subject  of  the  contract  here  in  Question.  The  voters 
are  presumed  to  have  acted  upon  the  notice  of  submission 
of  the  proposal  which  was  general  in  its  character,  and 
with  the  understanding  that  the  contemplated  bonds  were 
to  be  used  generally  for  the  repair  and  improvement  of 
the  accepted  streets  according  to  the  discretion  and 
direction  of  the  city  officials  who  had  authority  over 
that  matter. ' 


The  courts  of  other  Jurisdictions  have  practically  expressed 
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the  same  views  as  to  preliminary  plans  and  estimates. 

STATE  ▼.  CROTOER  (Indiana),  38  M.  E.  400. 

A  oase  involving  the  right  of  the  legisl-  tiva  body  of  a 
municipality  to  change  plans  for  street  improvements.  The  ^supreme  Court 
of  Indiana  said: 

'•Wo  think  the  hoard  had  the  undoubted  right  to 
change  the  grade  of  this  sidewalk  at  any  tirae  before 
the  work  was  completed,  in  such  manner  as  in  thoir 
Judgment  would  roake  the  walk  most  beneficial  to  the 
public.  To  deny  it  this  right  would  be  to  deprive  it 
of  the  power  to  correct  any  errors  or  mistakes  in  a 
grade  once  established,  however  injiiriouo  to  tho  public 
they  ralght  be.'' 


Also  3LLINV/00D  vs.  CITY  OF  RSEDSBURGH, 
l?/isconsin)   64  N,  W.  385. 

The  last  mentioned  case  cLetermined  that  the  legislative  body 
of  the  city  had  the  right  to  change  a  prelininary  plan  i'or  the  construc- 
tion of  a  water  v;ork3,  the  court  using  the  following  language: 

"S.  Did  the  officers  of  the  city  have 
authority  to  laake  changes  in  the  waterworks  plan, 
notwithstanding  the  resolution  adopted  on  the 
morning;  of  the  election?  In  our  view  of  the  case, 
the  only  proposition  submitted  to  the  voters  was 
claerly  embodied  in  the  first  resolution,  in  the 
following  words;   'Resolved,  that  the  ooiarjon  council 
rocoxnacnd  to  tho  voters  of  the  city  of  "sedsburgh  that 
the  city  build  a  systeri  of  watsrv/orks,  and  a  plant  for 
electric  lightir^  in  ooimection  therewith,  and  that 
bonds  for  that  purpose  be  issued,  not  exceeding 
twenty-five  thousand  dollars. *   It  does  not  appear 
that,  at  the  timo  of  the  election,  a  perfect  plan  for 
the  "waterworks  ht.d  been  .forked  out  in  all  its  details^ 
or  that  any  plan  had  been  determined  upon  for  the 
lighting  plant;  but,  in  aiiy  event,  the  comraon  council 
of  the  cltj'-  posssiisev^  funple  author  it;!,',  independent  of 
any  vote  of  the  people,  to  adopt  plans  and  specifica- 
tions for  a  system  of  waterworks  and  electric  lighting, 
and  to  change  the  s-nie   in  thair  discretion;   i.nd  the 
general  pcvrer  in  that  regard  vested  in  the  ooMmon 
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council  under  the  charter  was  not  ttpcen  away 
or  modified  by  the  passage  of  the  resolution  on 
the  morning  of  the  election*" 


Our  own  charter  speaks  clearly  upon  the  subject  in 
providing  for  the  disposition  of  bond  moneys  voted  for  a  public 
utility  -  Charter,  Section  10,  Article  XII. 

"The  proceeds  of  any  sale  of  bonds  shall 
be  placed  in  the  treasury  to  the  credit  of  the 
proper  fund,  and  shall  be  applied  exclusively  to 
the  objects  mentioned  in  the  ordinance  authorizing 
their  issue  until  the  objects  are  fully  accoaiplished." 

In  the  instant  case  the  purpose  of  the  bond  issue  was 
to  complete  the  Ketch  Hetohy  project  and  to  bring  the  water  from  that 
project  to  the  people  of  jan  Francisco.  The  ordinance  submitting  the 
issue  to  the  people  for  its  approval  laid  down  no  hard  and  fast  plan  as 
to  how  this  was  to  be  accomplished.   It  merely  recited  that  plans  end 
estimates  ol  the  cost  of  the  conteirplated  work  had  been  prepared  and 
filed  as  provided  by  law.  True,  these  plans  and  estimates  may  not  have 
provided  for  the  contemplated  pipe  line,  but  these  plans  were  not 
completed  plans  and  specifications  which  would  finally  govern  the 
construction.  In  their  very  nature  they  could  only  be  tentative,  until 
the  bond  issue  was  approved,  a  conqplete  investigation  as  to  the  costs 
of  rights  of  way,  the  actual  cost  of  materials,  the  result  of  borings 
and  other  data  which  would  naturally  govern  final  plans,  would  not  be 
available.   Therefore,  after  a  complete  investigation,  and  in  order  to 
bring  the  water  of  the  :.etch  Hetchy  project  to  the  people  in  time  to 
meet  their  needs,  the  construction  of  a  pipe  line  is  not  a  departure 
from  the  project  for  which  the  bond  issue  was  voted. 

It  may  be  interesting  to  note  the  difference  between 
the  purposes  of  the  1924  and  1928  bond  issues.  The  former  issue  was 
specifically  for  aqueduct  tunnels  in  the  foothill  division  of  the 
project,  while  the  latter  looked  to  provide  sufficient  funds  to  do  all 
work  necessary  to  complete  the  entire  project.  The  fact  that  the  people 
saw  fit  to  limit  the  character  of  the  work  to  be  done  under  one  issue , 
and  to  leave  the  character  of  the  work  under  the  other  practically 
unlimited,  strengthens  the  conclusion  which  I  have  reached. 

You  are  therefore  advised  that  if  your  Board  should 
determine  that  the  construction  of  a  pipe  line  and  pumping  equipment  is 
necessary  to  complete  the  Hetch  Hetchy  project,  and  to  deliver  the 
water  therefrom  to  oan  ixancisco,  the  cost  thereof  is  a  proper  charge 
against  the  1928  bond  fund* 

Sincerely, 
the  Board  of  oupervisors. 
>py  to  the  Auditor. 

CITY  ATTORNEY. 
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Aug.  7,  1831. 


Sac 


SUBJECT:  Garbage  Deatructlon  Franchise  Bida. 


Dear  31rs: 

This  office  is  in  receipt  of  your  request  for  an. 
opinion  as  follows: 

"Are  the  following  bids  for  a  garbage 
destruction  franchise  legal:   Ludwig  Incinerator 
Company,  J.  H.  Baxter  &  Company,  Berry -Or tmeyer 
Engineering  Corporation,  Superior  Incinerator 
Company  of  Texas." 


OPINION* 

The  bid  of  the  Ludwig  Incinerator  Coiopany  is  entirely 
set  forth  on  a  letter  head  of  this  concern.  This  Company  has  not 
furnished  any  plans  and  specifications  whatsoever.  This  bid  is 
simply  in  the  form  of  a  letter  which  prescribes  that  plans  and 
specifications  will  be  furnished  if  the  Board  of  supervisors  accept 
the  bid.  There  is  no  way  of  telling  what  plans  and  specifications 
this  concern  has  in  mind.  The  resolution  of  tiie  Board  of  supervisors 
and  the  advertised  notice  both  provide  that  each  bidder  must  file 
with  his  bid  complete  plans  and  specifications  of  the  building  or 
buildings,  foundations,  furnaces,  and  layout  of  approaches  he 
proposes  to  build.   It  is  very  apparent  that  the  Ludwig  Incinerator 
Company  has  not  done  this.  Therefore,  this  bid  is  illegal  and  void. 

The  bid  of  J,  H.  Baxter  &  Company  is  one  which  deals  with 
dumping  at  sea.  The  resolution  of  the  Board  of  supervisors  distinctly 
provided  for  the  destruction  of  garbage  otherwise  thein  by  dumping  at 
sea.  Hence,  this  bid  is  illegal  and  void. 

The  bid  of  the  Superior  Incinerator  Company  of  Texas 
provides  for  a  method  of  financing  through  revenue  bonds.  The  charter 
of  the  City  imd  County  of  San  Francisco  does  not  authorize  the 
issuance  of  revenue  bonds,  nor  is  there  any  general  law  authorizing 
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the  issuance  of  revenue  bonds  by  the  City  and  County  of  jan 
Francisco* 

cieotlon  29,  Article  IWI  of  the  3an  Francisco  charter 
provides  as  followB: 

"When  the  Supervisors  shall  determine  that 
the  public  interest  re(iuirea  the  acquisition  of  any 
lund  or  lands  or  the  construction  or  acquisition  of 
any  permanent  building  or  buildings,  iUQ)rovement  or 
improvements  the  cost  of  which,  in  addition  to  the 
other  expenses  of  the  City  and  County  will  exceed  the 
income  and  revenue  provided  for  the  City  and  County 
for  any  one  year,  they  must,  by  ordinance,  submit  a 
proposition  or  propositions  to  incur  a  bonded  indebted- 
ness for  such  purpose  or  purposes  to  the  electors  of 
the  City  and  County  at  a  special  election  to  be  held 
for  that  purpose  only*" 

In  view  of  the  fact  that  the  charter  of  the  City  and 
County  of  3an  Frcncisco  does  not  authorize  the  issuance  of  revenue  bonds, 
and  in  view  of  the  fact  that  the  charter  provides  as  set  forth  in  the 
foregoing  quotation,  this  bid  is  likewise  illegal  and  void. 

I  have  made  an  examination  of  the  bid  of  Berry- 
Ortmeyer  Engineering  Corporation,  and  find  it  in  proper  form. 

Yours  very  truly. 


cm  ATTORliSy. 


Health  Committee, 
Board  of  Supervisors. 
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lag.    10,    1931. 


SUBJECT:      IK  RE  TRAllSFb.'R  TO  GKKjaiAL  KJI®  OF 
MONEYS  HKKSTOFORE   aET  ASIDE  TO 
"WOI^ISN'S  JAIL  FUl©". 


Sear  sirs: 

You  have  submitted  to  me  a  proposed  ordinanoe 
repealing  Ordinance  iio.  6606  Hew  Series,  which  ordinance  was 
approved  April  29th,  1925,  and  created  e  special  fund  known  as 
♦•Women's  Jail  Fund",  and  into  which  was  paid  the  proceeds  of  the 
sale  of  the  old  County  Jail  lot  at  Broadway  and  Romolo  Place, 
and  that  also  certain  other  moneys  raised  hy  tax  were  also  de- 
posited to  this  fund*  You  ask  if  it  is  legal  to  pass  the  repeal- 
ing ordinanoe ,  end  order  any  moneys  transferred  into  the  General 
Fund. 


OPIITIOK. 

The  lot  in  question  was  at  one  time  used  as  a  site 
for  County  Jail  lio.  1.  The  jail  building  was  destroyed  by  the 
fire  of  1906.  The  lot  was  subseciuently  leased  for  some  years,  and 
during  the  year  1925  was  sold  by  your  board.  The  board  directed 
that  the  proceeds  of  the  sale  should  be  deposited  in  a  special 
fund  to  be  known  as  "V/omen's  Jail  Fund**. 

It  is  only  the  proceeds  of  sales  of  property  belon£;ing 
to  the  School  or  Fire  Departments  which  must  be  applied  to  any 
particular  purpose,  oeotion  11  of  Chapter  II,  .irticle  II,  of  the 
charter  provides  that  the  proceeds  of  school  property  must  be  ^ plied 
to  the  purchase  of  other  school  sites,  and  section  12  of  the  same 
chapter  and  article  provides  tliat  the  proceeds  of  sales  of  pro  oerty 
belonging  to  the  Fire  Department  must  be  applied  to  the  purchase  of 
sites  for  fire  houses.  The  sale  of  other  properties  is  governed  by 
Section  9  of  the  Chapter,  and  there  being  no  direction  as  to  the  appli- 
cation of  the  proceeds  of  the  sale ,  such  proceeds  become  a  part  of  the 
General  I\ind. 

Chapter  II  of  Article  III  of  the  charter  deals  with  the 
several  funds  which  must  be  maintained.  There  is  no  such  fund  as 
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"Wonsen's  Jail  Fund"  mentioned.  Therefore,  th  o  ordinence  creating 
it  was  nothing  more  than  an  appropriation  from  the  General  Fund  of 
the  amount  of  the  proceeds  of  the  sale  of  the  jail  site  for  a 
specific  purpose,  and  served  merely  to  set  up  an  account  for  that 
purpose;   additional  moneys  set  aside  for  the  same  purpose  became 
a  part  of  the  same  account,  within  the  General  Fund.   Vihen  the 
moneys  of  this  account  v/ere  not  used  or  oblicated  during  the  lisoal 
year  in  Trhich  the  appropriation  was  made,  at  the  end  of  said  year 
they  automatically  became  liable  for  any  obligations  of  the  General 
Fund  for  that  year,  f.nd  if  not  so  applied  were  subject  to  the  payment 
of  the  obligations  mentioned  in  subdivisions  1  and  2  of  section  3, 
Chapter  II  of  ..rticle  III  of  the  charter,  to  Y<it:   (1)  to  be  applied 
in  the  payment  of  any  final  judgment  against  the  city,  or  (2)  to  be 
used  in  the  extinguishment  of  any  outstandiiig  funded  debt  of  the 
city.  They  were  not  so  applied,  and  therefore,  under  wub.  3  of  the 
same  section  they  were  carried  over  into  the  General  Fund  of  the 
succeeding  year  as  a  part  of  the  revenue  thereof.   Therefore,  it  may 
be  said  that  these  moneys  were  automatically  carried  over  each  year 
until  the  present  one.  If  at  the  end  of  the  last  fiscal  year  there 
were  obligations  due  from  the  General  Fund,  these  iTioneys  may  be 
applied  to  the  payment  of  these  obligations;   if  not,  they  will 
becoise  a  part  of  the  revenues  for  the  current  year,  and  are  subject 
to  appropriation. 

Sincerely  yours. 


crry  attori^y. 

To  the  Board  of  supervisors. 
Copy  to  The  Auditor. 
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Aug.  13,  1931, 


SUBJECT:   In  re  Purchase  of  Patented  Articles 
by  the  City  and  County. 

D«ar  Sir: 

I  have  your  inquiry  relative  to  the  purchase  by  the  Park 
Coramission  of  certain  patented  refrigerating  equipment  purchased  by 
the  Park  Commission,  in  which  you  ask  if  the  City  has  the  right  to 
purchase  patented  or  proprietary  articles. 

OPINION 

The  only  inhibition  oontainej.  in  the  Charter  relative  to 
the  acquisition  of  patented  articles  by  the  City  is  found  in  section 
26,  Chapter  II,  Article  VI  thereof  and  relates  only  to  the  use  of 
patented  street  paveiaents.   It  has  no  bearing  on  the  present  inquiry. 
The  rule  upon  the  subject  is  well  stated  by  Judge  L'Ov;,uillan  in  his 
work  on  Lunicipal  Corporations,  as  follows: 

'•Although  the  power  to  specify  a  patented  article  under 
the  laws  requiring  competitive  bidding  is  denied,  as  a  general 
proposition,  in  a  number  of  jurisdictions  the  broai  proposi- 
tion that  a  patented  article  rnay  be  specified  under  the 
requirement  of  competitive  bidding  is  generally  sustained 
and  this  seems  to  be  the  better  rule.   TJierefore  it  is 
generally  held  that  if  all  the  competition  is  peimitted  of 
which  the  situation  allows,  a  patented  article  may  be  specified." 
MoQ,uillan  on  Municipal  Corporations  -  second  edition,  sec.  1299  - 

In  September,  1916,  Honorable  Percy  V,  Long  reached  a 
similar  conclusion  when  he  advised  the  Board  of  Supervisors  that  it 
had  the  right  to  purchase  a  patented  automatic  stop  signal.   See 
Long's  Opinions  -  1912-1916,  page  991. 

The  ordinance  adopted  by  the  Board  of  iiupervisors,  to-wit. 
Ordinance  No.  5880,  which  ordinance  regulates  the  pi;rchase  of  supplies, 
provides  for  the  purchase  of  patented  and  proprietary  articles. 
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You  are  therefore  advised  that,  where  a  departnent  or 
the  purchaser  of  supplies  in  the  exercise  of  a  sound  discretion 
believes  that  a  particular  patentea  article  is  best  suited  to  meet 
the  needs  of  t;ie  departnent,  the  saine  nay  be  purchased,  or  may  be 
specified  as  part  of  equipment  which  is  to  be  installed. 

c 

Sincerely  yours, 


CITY  ATTORNEY. 


*0 

liQBorable  Andrew  J.  Gallagher, 
Supervisor. 
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Aug.  17,  1931, 


JUBJBCTi   In  re  salaries  of  Clerk  and  other 
Attaches  at   il^iuiclpal  Court* 


Dear  sir: 


1  have  before  m©  yoiir   Inquiry  as  to  ?»hether  the  salaries 
of  the  Clerk  and  the  Chief  Deputy  Clark  of  the  i.-Mnioipal  Court  of 
the  City  and  County  of  Jan  rranoiaoo,     shall  be  paid   in  accordance 
with   the   provisions  of  the  ^xOt  of  the  Legislature  ref;ulatints  the 
same,  or  In  aooordance  with  the  budget  allowanoes  of  tim  Board  of 
Jupervisors. 


Assembly  Dill  Ko«   349,   approved  by   the  Governor  on  _.pril 
27th,  1931,   to  become  effective  on  ivugust  i4th,  amends  ..ection  6  of 
the  ..unicipal  Court  ^^ot,   and  fixes  the   salariee  of  the  Clerk  end 
Chief  Deputy  Clerk  of  the  :;unio  ipal  Court,   thijt  of  the  lorawr  at 
16000.00  per  anniun,   and  of  tlie  latter  at     5400.00  per  arinum.     The 
salaries  of  the  other  attaches  are  not  fixed  by  the  araendiaent ,  nor 
is  any  change  inade  in  the   salaries  of  the  Judcaa* 

subsequently,  on  2iay  15th,  the  legislature  adopted  Assonibly 
Bill  I^iO•  1100,  which   again  amended  weotion  6  of  the  ;;unioipal     ct,  by 
fixing  the   salaries  of  the  Judges  of  said  Court  in  .^an  i'^ancisco  at 
,7500.00  per  year,  aiid  leaving  the   remainder  of  the   section  as   it  was 
enacted  In  1929.      In  other  words,   it  riade  no  increase  of  the  salary 
of  the  clerk  of  the  court,  nor   in  that  of  the  chief  deputy  clerk,   and 
it  did  not   impose  upon  the  latter  naiaed  official  the  additional  duties 
of  .secretary  to  the  Judges  nor   of  Jury  Coiiju  las  loner  as  set  forth  in 
the  aiaondment   approved  on  ->.pril  27th.       The  aiuendwent  of  :'ay  15th 
received  the  approval  of  the  Governor  on  iay  £6th,  to  also  become 
effective  on  August  14th.     In  the  budget  ordinance  of  the  Hoard  of 
Jupervisors  for  the   current  year  the  salary  of  the  Clerk  of  the 
lo'^nlolpal  Court   is  fixed  at    ,4800.00,   and   that  of  his  chief  deputy  at 
^^3600. 00  per  annum. 

The  question  to  be  deteriitined  therefore  is,  not  only,   can 
the  apparent  conflict  between  the   two  leGialetivo  acts  be  reconciled. 
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but  also,   Is  the  right  to  fix  the   salaries  of  the   two  officials 
mentioned  lodged  in  the  otate  Legit;lature  or  in  the  Hoard  of 
Supervisor*  of  Jan  Francisco* 

Giving  consideration  to   the  last  question  first,  wc 
find  that  the  e.-jtabllsluaent  of  inuiiioipal  courts  1g  rej-ultited  by 
Section  11  of  x.rticle  VI  of  the  Constitution,      iho   portion  of  the 
section  v;hich  is  pertinent  to  the   present  inquiry  reads  as  follows: 

"The  legislature  shall  provide  by  general 
law  for  the  constitution,   regulation,  f^ovemment 
and  procedure  of  m  nioipal  courts,   and  for  the 
jurisdiction  thereof  except   in  the    particulars 
otherwise  specified  in  this   section,  und  for  the 
establishment  of  municipal  courts   in  cities  or 
cities  and  count io a  governed  under  charters  framed 
and  adopted  under  the   authority  of  this   constitu- 
tion, and  having  the  population  hereinbefore  in 
this  section  specified.     Upon  the  taking  effect  of 
such  general  law,  a  riunicipal  court  rmy  be 
established  in  any  such  city  or  city  and  county 
v«henever  the  charter  thereof  or  amendment  to  such 
charter  shall  provide  that  there  shall  be  a 
Biunioipal  court  therein,  or  whenever  the  assent 
of  a  majority  of  the  qualified  electors  of  t:uch 
city  or  city  and  county  voting  upon  the  question 
of   the  establishment  of   such  municipal  court,  and 
expressed  in  such  manner  and  fona  as  the  locislature 
shall  by  general  law  prescribe,   is  given  to   the 
establishiaent   thereof,     ihe  inanner  in  which,   the 
time  at  T.'hioh,   the  term  for  which  the   judges,   clerks 
and  other  attaches  of  municipal  courts  shall  be 
elected  or  ap\^ointed,     the  number  and    lualtf ioations 
of  said   judges  and  of  the   clerks  and  other  attaches, 
except  as  such  matters  are  otherwise  provided  in 
this  article,   shall  be  prescribed  by   the  legislature. 
The  conipensation  of  the    justices  or   judges  of  all 
courts  of  record,   shall  be  fixed  and  the  payment 
thereof  prescribed  by  tljje   legislature*" 

This  amendment  to  the  constitution  having  been  adopted 
long  subsequent  to  the  adoption  of  our  charter,  naturally  there  is  no 
provision  in  the  charter  re^'arding  municipal  courts  f^c   they  now  exist* 

.ection  6^  of  Article  "It  of  the  Constitution,  under 
which  our  charter  is  framed,  provides  that   the  charter  may  leeialate 
for  the  Gstabllshment  of  police  courts  and   for  other  aninlc  Ipal  c»urts, 
and  for  tlie  nuiaber  and  compensation  of  tl-e  clerks  u.nd  attaches 
thereof,  etc*     But  our  higher  courts  have  held  that  tho  Qunlcipal  courts 
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referred  to  In  the  above  mentioned  section  are  not  the  municlpel 
coiirts  established  by  the  const itutlon.        ^ee  KEtnfOK  v.  JOIffi.vOIJ, 
97  Gal.  App.  552,   In  which  ease  the  District  Court  of  Appeals 
saidt 

"The  municipal  court  referred  to  in    :ectlon 
8i  of  Article  Jl  of  the  constitution,   is  not  the 
municipal  court  referred  to  and  sxithorized  to  be 
established  by  the  enendriient  to  the  conytitutlon 
adopted  in  19"5,  and  relates  only  to  courts  created 
by  city  ohartera*" 

A  very  siinllar  constitutional  provision  is  found 
In  ^:ection  7j  of  Article  XI  of  the-  Constitution,  which  regulates  the 
adoption  of  county  charters.      In  construing  this  section  the  r>i.strlot 
Court  or  Appeals  held  that  tho  stj-larles  of  the  attaches  of   the 
I,!unlcipal  Court  of  Los  Angeles  could  not  be  fixed  by  the  Board  of 
iJupenrlsors  of  Los   s.n£'eles  County,  and  that  where  said  board  had  fixad 
the  salary  of  a  deputy  clerk  of  the  court  at  ^175.00  per  month,  and 
the   legislature  had  fixed   it  et    ,S25.00  per  month,   said  clerk  was 
entitled  to  reocivs   the  salary  fixed  by  the  legislature* 

^ee  .iBCPiON  T.   tAYJiE,   79  Cal.   App.    730. 

The  case  last  cited  la  so  similar  to  the  instant 
case  that  cddltionel  authority  is  hsrdly  necessary  to  support  the 
proposition  that  vhere  tbe  salary  of    .n  <-_ttache  of  the  rcunlclpel 
court  is  fixed  et  one  amount  by  its  board  of  supervisors,   and  at 
another  amount  ly  the   lerlslature  of  the   state,   the  tonount  fixed  by 
the  legislature  laust  jrevail,  but   lurther  authority  for  the  payment 
of  the  It.tter  sura  is  found  in  ItCaiL  v.  LL?i'Io,  25  Cal.  ./.pp.   658.     The 
question  submlttod  to  the  court  wan  whether  in  the  County  of 
LOs  jingeles  operatlnr  under  a  freeholders  charter,   the  Fx.tter  of 
fixlnic  the  ooaq)ensatlon  of  the  Jeoretary  of  the   superior  Court   is 
one  which  rests  with  tlie  board  of  supervisors,  or  with  the  state 
legislature.       The  covrt  held  ti;at  the  pecretary  was  not  a  county 
officer,  but   an  attache   of  the   Judicial  system  of  the  state,   and 
that  the  constitution  did  not   in  any  way  uuthorl«e  county  charters 
to  legislate  upon  the  subject. 

;.   fiimllar  principle   Is  laid  down  in  the  case  of 
NICHOLL  v.   >'f  .'-.TER,   157  Cal.  416,  which   involved  the   construction  of 
our  own  charter  upon  the  right  of  the  state  leglslatvire  to  provide 
for  the   salary  of  an  assistant  probation  officer  appointed  under 
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the  euthorlty  of  tha  Juvenile  Court  Aot.     The   Jupreme  Court  of  the 
.tate  said; 

"The  Can  Franoisco  munioipal  charter 
Mikes  no  provision  for  the  compensation  of 
probation  officers  and  their  arslLtants.     Vhey 
constitute  a  part  of  tlie  stachinery  of  the 
Judicial  ;:^ystem  of  the   state,  officers  of  the 
superior  court  ^irovided  to  enable  that  court  to 
effectually  exercise  the  special  jurisdiction 
f^iven  by  the  act,  concerning  which  the  charter 
does  not  rjpeak.     Conceding;  that   if  their  compen- 
sation wat:  provided  for  in  the  charter  its 
proviBions  would  prevail  over  the  provisions  of 
the  act,  both  as  to  the  amount  and  ae  to  tiie 
manaer  of  payBWoit ,   the  necessary  conclusion,   in 
the  absence  of  such  charter  provisions,   in  view 
of  this  principle,   ia  that  the  act  is   in  force 
end  tl-iat  the  city  and  county  ie  bound  by  its 
provisions  relating  to  the  compenBtttion  of  the 
probatioa  officers  of  the  so-called   'juvenile 
court ' . " 

AS  I  have  already  said,  there  are  no  provisions    in 
our  present  charter  relative  to  employees  of  our  municipal  courts 
as  aaid  courts  now  exist,  and  without  determinine  what  will  be   the 
•ffect  of  the  provisions  of  our  new  charter  upon  the  subject,  1  must 
©onolude  that  at  the  present  time   if  the   ^tete  I;ef:;islature  by  statute 
provides  ftor  the  compensation  of  our  inunicipal  court  attaches,   aaid 
attaches  are  entitled  to  receive  the  conipensetion  so  provided, 
irrespective  of  any  ordinance  of  the  Board  of  supervisors  upon  the 
seme  subject* 

Therefore,  we  must  give  consideration  to  the  apparent 
conflict  of  the  two  ujeaatires  adopted  by  the  1931  session  of  the 
Let;lalature  upon  the  subject.     I  have  hereinbefore  adverted  to  the 
two  ftinendaEients.     The  apparent   intent  of  the  legislators   in  the  first 
measure  passed  was  to   increase  tJie   salary  of  the  cleric  lind  his  chief 
deputy,   !ind  to   piece  upon  the  letter  certain  additional  duties.     The 
subsequent  measure  <3eeit  solely  with  the   increase  of  salaries  of 
judges  of  the  court. 

The  general  rule  upon  the  subject  is  well  stated  in 
CaL.   JimiJ,  Vol*   23,  p.   786,   Far*  164,  as   follows; 

"Two  acts  passed  near  each  other  in  point  of 
time  must  be   so  construed,   if  possible,   as  to  give 
effect  to  both,     /.nd  where  two  acts  are  passed  on  the 
same   day,   in  relation  to   the   saiae  subject  Bjatter,   they 
should  be  read  together  as   if  parts  of  the  one  act." 
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The   text   Is   u'jatalned  by  our  supreme  Court,      jee 
BaIJKj  vs#  YOLO  CwUivTY,   104   Cal.   25B,  where   tte  court  said; 

"If,   therefore,   It  repeals  the  former  aot 
It  must  do  so  liy  Invito  at  Ion*     But    'repeals  by 
iiuplloation  are  not  favored;   and  the  repugnancy 
between  tvio  statutes  should  be  very  olear  to  warrant 
a  court  holding  that  the  later  in  timo  repeals  the 
other,  when  it  does  not,   in  ter^ns,   purport  to  do  so* 
This  rule  has  peevllar  force   in  tho  case  of  laws  of 
special  and  local  application,  which  are  never  deemed 
repealed  by  general  legiiblation  except  upon  the  aiost 
unequivocal  iianifastion  of  intent  to  that  effect.  ♦ 
(Cooley's  Oonotitutional  limitations,  6th  ed.,   182.) 
In  the  case  at  bar  the   two  acts,  passed  so  noar  each 
other  in  point  of  time,  mist  be  so  construed  if 
possible  as   to  give  effect  to  both;      and  we  sea  no 
irreconcilable  conflict,     rhe  act  of  .Viarch  15th  refers 
to  a  special   subject  -  compensation  of  aieiabors  of   the 
board  of  education;  while  said  subject   is  not  referred 
to  in  the   aot  of  .arch  16th,  which  is   in  Its  nature 
general.     .V.oreover,   the   parts  of  the  said  act  of 
March  16th  which  are   invoiced  as  repealing  the  part  of 
the  said  act  of    .arch  15th  here  in  ;iuestion  are  only 
re -enactments  of  the  law  as   it  theretofore  otood;   end 
some   oonr.  ideretion  i*i   to  be  given  to  the  rule   declared 
in  section  ^25  of  the  Political  Code,   that:    ' .here  a 
section  or  part  of  a  statute   is  aiaended  it   is  not  to 
be  considered  as  having  been  repealed  and  re -enacted  in 
tho  axaended  forra,  but  the   provisions  vfhioh  are  not 
altered  are  to  be  considered  as  having  been  the  law 
froia  the  time  when  they  were  enacted,  and   the  new  pro- 
visions are  to  be   considered  as  having  been  enacted  at 
the  time  of  the  amendinent.'      (^ee  Dillon  v.   .>aloude, 
66  Gal.   270,   271.)." 

In  view  of  the  foregoing,  I  believe  the  oroper  con- 
struction tc  place  upon  both  acts  is  to  consider  that  it  was  the  inten- 
tion of  the  legislature  to  ancnd  the  existing  law  so  as  to  increase  the 
salaries  of  the  Clerk,  his  Chief  Deputy,  and  also  that  of  the  Judges, 
and  while  it  has  expressed  this  intention  in  two  acta  injtead  of  one, 
we  must  give  effect  to  the  changes  of  the  law  as  expressed  in  each  of 
th«Bi.  This  is  particularly  true  in  view  of  the  fact  that  there  is  no 
repealing  clause  in  either  act,  and  in  the  latest  one  the  salaries  of 
tho   clerk  and  deputy  ore  not  mentioned. 
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You  are  therefore  advised  that   the  Legialature 
has  fixed  the  compensation  of  the  Glork  and  Chief  Deputy  of  the 
MunlGlpal  Court,   and  that  both  of  these  employees  fire  entitled  to 
receive   the  ooiupenaation  no  fixed* 


-incerely  yours, 


CITY  AaTORI-ET. 


To  the  Clerk  of  the  ibainlcipal  Court. 
Copy  to  The  /.uditor. 
Copy  to  The  Ifinarxs  Cosmittee. 


^/-^ 


ing*   £0,   1931. 


oUBJ]iX3T:     Library  Trustee  a  may  make  Contract 
lasting  several  years* 


Dear  wire: 

RS^aJIiloT* 

•♦Will  you  please  lnf<wm  sie   if  the  Library 
Trustees  can  enter   into  a  contract  with  the 
AiMrioan  Building  :  eintenanoe  Comi)any  lor  a  number 
of  years,   for   janitorial  work  in  the  library? 

It  will  bo  to  our  advantage  to  Htske  a  long 
eontraot  with  them." 


In  McI-HiJJ  TS.  CITY  OF  BBEJNO,  112  Gal,  159,  the 
court,  in  deciding;  a  ciuestion  oonoerning  a  eontraot  for  a  period 
of  five   years,   stated: 

•»   *    '=  "   there   is  In  this  state  no 
inhibition  acainst  the  inaking  of  a  contract 
by  a  Eiunicipal  board  which  shall  extend  for 
store  than  one  year,   or  even  beyond  the  term 
of  office  of  the  board  which  aiakes  it." 

In  this  ease  the  court  further  stated: 

"There   is  thus  by  law  and  reason  a  well- 
defined  liicit  set  to   such  contracts.      In  the  absence 
of  any  other  objection  to  them,   they  will  not  be 
upheld  without  a  clear  showing  of  a  reasonable 
necessity  for   their  execution.     But   if,  on   the  other 
hand,   it  be  Tiiade  to  appear  that  at  the   time  of   its 
execution  the  contract  was  fair  and   just  and 
reasonable,   and  prompted  by  the  necessities  of  the 
situation,  or  was  in  its  nature  advantageous  to  the 
municipality  at  the  time   it  was  entered  into,   then 
such  a  contract  will  noj^  be  construed  as  an  un- 
reasonable restraint  upon  the  powers  of  succeed tng 
boards." 
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On  r.aroh  27,  1913,   the  then  City  /.ttcrney,   lercy  V« 

Long,  ruled  that  o  lone  tern  agreeaent  could  b©  entered  into, 

{aoe  Long's  Opinions,   1912-1916,  page  290).     In  "      '    luion  he 
oit«d  with  favor  the  case  of  ..:cr  .;ji  vs.    JITY  ..>¥  ,   supra. 

It   is  therefore  ray  opinion  that  if  at  the  time  of 
the  execution  of  tnc  contract  with   the  ;jrierlcan  Building  laintename 
Company,   the  contract   is  in  its  nature  advantai',eous ,    then  such 
contract  will  not  be  construed  as  an  unreas- nable  restraint  upon 
the  powers  of  succeeding  boards,   and  will  be  valid. 


Very  truly  yours. 


CITY  ATWRHEY. 


Public  Library  Trustees. 
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SIBJECT!   Cporntors  Jitney  Hunes,   nirhtsewlng  and 

IntorarboB  Bua«a  mtxat  Jrooure   r^srtifloet* 
Of  i^bllo  Cbny«n.lcino«  and  .;»jce8cltjr  from 
Board  of  Jupjrvisorr  and  pl»ioe  Insurfino© 
Indemnity  with   i-<^t&  of  ^'olloe  Coramlsslonors. 


J  August  20,19ai, 


Gttntloraan : 

This   acknoKla  ipea  receipt  of  your  ooniaunloatlon  of  the 
eighteenth  instant,   setting  forth   the  following  propocltlon: 

"On  August  IS.1931,  Ordlnanoe  No*9045  was  enprored 
by  His  Honor,  the  I'oyor,   which  ordlaenoe  provide* 
•  permit  of  ^Mblic   Conrenli^ce  and  'Teeesslty  Is 
required  f r  im  the  Board  of  oupor   Isors  to  operate 
*sny  BO  tor  vohlole  engajted  in  tha  businesa  of .  or 
used  for  transp  rtlng  paseen/^ers  for  hire;* ana  olao 
to  file    with   '\>i     oard   of     aTTerTi sors   *a  policy  of 
insurtinoe  or  bond   in  such  form  a;S  the  Bq^-ihI  laay  deem 
properT* 

'^Ordlnaioe  No.SSlS  (Hew  Series),   known  as   the  Jitney 
Ordlnanoe,  approyed     prll  29,1915,  and  also  Ordlnmoe  Mo.5118 

(Mew  Series),  approved    .prll  6,1920,   'Papula ting  olphtseelng 
and   Interurban  Buses,   re-uirei  a  permit  froa  the  Board  of 
Polioe  Comraissloners   to  oparate   the  same  and    to  file 
with  said  Board  a  bond  or  policy  of  insurance* 

"^9  would  like  yo  be  advised  as  to  whether  or   not 
the  said  Ordlnanee,  no«9045,   supereedes  the  said 
Ordinsnoes,   Hob,   S212   (New   Merles),   and  6118   (New     erles), 
and  will  require  an  operator  of  Jitney  Buses.   ..Irht seeing 
end  Interurban  Puses  V>   first  obtain  a  penal t  from  the 
Board  of     upervlsors,   and  thereafter  file  with   the  said 
Bo&rd   these  bonds  or  policies  of  insurance  instead  of 
filing  the   soae  s^ith   this  ^oard*"* 

JkBJBBSUtK 

Ordinance  No.9045   (New  f'erles)   establishes  en  exclualTe 
procedure  for   'h     oro^rement  of  a  license  or  permit  for   the 
ooeratioB  of  any  motor  v  hide  enpaged  in   th  :?  business  of  or  used 
for  transporting  passemi^rers  for  hire,  based  upon   public  ontlnl 
convenience     and  nooessity,   which  power  is  lodpred  eolely  in   the 
riojird  of    iuparvleors.     This  authority   is  fundanentelly  inoonaiatent 
with   the  power  granted  to   the  Bonrd  of  Police  Com- tie  si  oners  as 
exprasaed   in  •  rllnHnoes  Nos,   1^212  and   5118  (rJew     erles),   concerning 
the  issuance  of   tianalts  for  such  businesses,  and   -rdinanoe  No.9043 
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(New  :;erio8(>  being  n  later  instnimant  than  the  foregolnp;  lepislatlon, 
the  latter  are  necessarily  repealed  by  implioatlon  as  concerns  this  phase 
of  regula  tion. 

Therefore,  the  operators  of  Jitney  Buses,  ;Jirhtseeing  and  Inter- 
urban  uses,  must  procure  from  the  Board  of  Suporvi;  ors  a  certificate 
of  public  oonvenionoe  and  necessity  before  your  Hoard  may  issue  a  permit 
for  the  operation  of  suoh  vehicle. 

As  concerns  the  Insuranc  .  feature  applicable  to  the  foregoing 
Instrumentalities  of  travel,  the  same  legal  effect  would  obtain  but  for 
the  examptive  clause  set  out  in  lection  6  of  Ordinance  No. 9045  (New 
Series).  This  section  leaves  the  placement  of  indemnity  coverage  still 
with  your  Board  as  far  as  Jitney  Buses,  Jip^htseeing  end  Interurban  Buses 
ape  concerned. 

Trusting  that  the  above  informs  you  satisfaotorlly,  I  am, 

Very  truly  yours, 


City  .'ttorney. 


BOARD   OF  POLICE   C0MJ;II3SI0N3RS. 
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SUBJECT t     In  re  Appeds  Considered  by  Bcmrd  ot 
Supervisors  from  Action  of  City 
Planning  Cojonleslon* 


Dftr  sir: 

You  have  subroltted  to  oe  BesoXutlon  i.o*   3430S  (how 
series),  trensmltted  to  yo\i  by  the  Board  of  supervisors  after 
action  thereon  by  said  ^loard  on  Au^nst  10,  1951.     iho  resolution 
WRs  offered  upon  the  question  of  an  cpoeal  from  the  action  of  the 
city  i'laimlnp;  CoKnilsslon  re-zonlng  certain  property  froit  t;;e 
.eoond    .c,i;ideatial  i-iatriot  to  the  Goiaaorcial  wiatriot.     iLe 
resolution  reads  as  follows t 

"Resolved,  That  the  decision  of  the 
City  J  lonnlnc:  Coi^ilssion,  by  its  '^osolutloa 
r;o.  427,  granting  the  application  to  rezone 
frorr.     ©cond    tealdential   Jistrict  to  Coxouftrciel 
District,  property  located  at  the  northeast  cor- 
ner of  25th    .troct  and    ^n  Joue  Avenue,   is  here- 
by approved*" 

It  appears  from  the  resolution  that  the  vote  of  the 
iupervlsors  upon  the  saiae  was  ae  followst     Ayes  9  votes,  noes  6 
votes,  Absentees  3,       It  is  therefore  quite  evident  tlui.t  the  reso- 
lution did  not  receive  a  laejority  vote  of  all  of  tho     o  hers  of 
the  Board, 

Appeal*  from  the  rulings  of  the  City  Planning  Commission 
are  provided  for  in  .section  4  of  .\rtlele  XVIII  of  the  Charter.     The 
portion  of  the  aeetion  pertinent  to  tte  present  inquiry  reads  as 
follows: 

•Tpon  completion  of  the  hearing  or 
hearings  by  the  oupervisors^  lUi^ioh  shall  include 
hearing  and  consideration  of  all  data  which  the 
Cofamlsslon  nay  desire  to  present,  the  vupervlsora 
by  resolution  approved  by' a  vote  of  not  less  than 
two-thirds  of  all  raembers  thereof  oay  disapprove 
and,  by  a  najority  of  all  the  xaesbers  of  the  r^oard, 
may  apnrove  the  action  of  the  CoHalsslon.*' 
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The  charter  previa  Ion  Is  very  loosely  drawn,  aid    It  la 
quite  erident  that   in  actlag  upon  an  appeal  toy  a  resolution  to 
approre  the  aotlon  or  tho  Conaalselon,  in  many  Instanoea  it  ^^Ight  not 
W  yotsible  to  acquire  a  i^^jorlty  vote  of  all  of  tlie  laombere  of  the 
-Board  of   ju^^ervlijors*     Jiowever,   I  am  of  the  opinion,  from  the  reading 
of  tha  above  aentioned  section ,   tTnt   it  was   the  intention  of  the 
ohsrter  fr8.T.er3  to  require  tho  votes  of  twelve  aenbera  of  the  Board 
of  Supervisors  to  override  the  aotien  of  the  city  rlanning  CoMBisaion. 


In  the  inatant  eaae  it   is  quite  evident  that  only  six 
iceabera  of  the  Board  were  in  favor  of  over-ruling  the  CoaBiaaion,  and 
therefore,  tlie  natter  of  the  appeal  frcn  the  ruling  of  the  Coianisaion 
did  not  roceive  the  requieite  nuiuber  of  votes  provided  for  in  the 
charter  to  rovers*  the  decision  of  tlte  CoitSDission,  vnA  the  aetter  is 
exactly  in  the  aaitie  poultion  as  any  otlier  ordinanoe  or  .resolution 
which  mi^^it  be  subBitted  to  the  vote  of  the  Boaird  and  not  receive  the 
requisite  majority  vote  to  pass  it* 

:>eotlon  Ifi  of  Chapter  I,    vTtiole   II  of  the  charter 
previdesi 

"Svery  bill  and   ©very  resolution  as  herein- 
before provided,  which  siiall  have  passed  the  Board 
and   shall  have  been  duly  authenticated,   shall  be 
presented  to  the  Uayor  for  his  approval*" 

The  resolution  laeutioned  in  the  instant  case  did  not  pass 
the  Board  by  the  requisite  number  of  votes,  and  thorefore,  should  not 
have  been  presented  to  you  for  approval  or  diaapproval.     Your  (u-jproval 
or  disapproval  would  add  nothing  to  it  any  warm  than  it  r/ould  add  to 
any  other  ordinanoe  or  resolution  of   tho  I^mrd  passed  by  less  than  the 
requisite  nuiaber  of  votea.      ^'lio  resolution  in  question  was  one  which 
the  Board  of  oupervisors  Bight  haive  approved  or  disapproved  by  the 
requisite  number  of  votes,  and  having,  failed  to  do  so,  your  approval  or 
disapproval  adds  nothing  to  it* 

You  are  therefore  advised  that  the   resolution  should  be 
returned  to   the  Board  of    .uncirviaora  without  action  on  your  part,  and 
that  your  failure  to  approve  or  diaapprere  the  resolution  within  the 
period  provided  for  in     action  16  above  Bentiened,  does  not  aot  as 
an  approval  of  the   reaolution* 

jlncerely  youra. 


CITY  aTTORHXT* 
To  Hia  Honor  The  ^ayor* 


«i:  4t    bm  ^aMart  %1 


V' 


•noianlJiiMj'^  ;^\Lru. 


5 


Hr 


/Jl  fit  »^<»»  ^.^^^p 


;•?«<?«»«' 


*i 


I;-. 


fytuQii  mi. 


b  or  Av 


UJ 


Yf6 


•   31,   1931. 


SirBJEOTt      3«I«rU«  Of  JUa^«s  Of 
E'Xinloipal  Courts. 

Umbt  An 

Door  iilrst 

1  hovo  b«foto  r]0  your  letter  of  ;.u«:uAt  Elst,  wheroln 
you  rtfer  to  ray  opinion  of  AUt^ust  17th  in  refttrenoo  to  the  salaries 
of  attaoho*  of  the     unioipal  Court,  and  you  ask     (a)  v.hat  will  be 
tho  offeot  of  the  new  chartor  upon  the  salaries  of  these  attaches? 
(b)  Are  the  Judges  entitled  to  an  increaae  la  salary  during  their 
present  tera  in  office ,  or  should  the  increased  salary  becoMt 
effective  upon  the  ooisoketeosaent  of  their  new  tern? 

OPIKICK. 

I  advorted  to  XYe  first  question  in  my  opinion  sisn- 
tioned  abOTs.     The  matter  is  one  which  will  require  considerable 
inrestigation,   and  the   inquiry  will  be  answered  in  due  course. 

.^9  to  your  second  inquiry  you  ore  advised  that  tho 
inooi^beBt   judgoe  of  the     unioipal  Court  became  entitled  to  the 
inoreased  salary  provided  for  in  Assembly  Bill  1^.  UOO,  when  that 
bill  beoaB»  effective  on  4ueust  14th« 

The   in^iibition  against  the  increase  of  salaries  of 
county,  city,  town  or  municipal  off ioers,  containod  in    .ection  9  of 
Article  XI  of   the  Constitution  of  California,  does  not  apply  to 
judges  of  courts  of  record*      section  11  of  ..rticle  VI  of  the 
Constitution  provides  that:      **The  coc^ensation  of  the  judges  of 
all   co\irta  of  record  shall  be   fixed  and  the  payment  thereof 
prescribed  by  tho  legislaturo". 

The     unicipal  Court  of  the  City  and  County  of    .an 
Tiranoisoo  is  a  court  of  record*     ooe  oao*  12,  Art*  VI,  Constitu- 
tion -     "The    juprene  Court,   the   uistriot  Court  of  ..ppeals,   the 
ciuperior  Court,  the     unioipal  courts,  and  such  other  courts  as  the 
Legislaturo  xasy  prosoribo  shall  be  courts  of  record.  ' 

In  paosinc  upon  the   right  of  a  Judge   of  the   oAipcrior 
Court  to  reoeive  an  iaorease  iu  salary  during  the   term  for  which 
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he  was  elected,   the  jupreae  Court  In  JJSVIBR  T.  BILSY,  198  Cal.  170, 
held  that  the  proTlslon  of  aeotion  11  of  ..rtioie  VI  of  the  coastl- 
tutlon  ebore  quoted  j^ave  to  the  legislature  not  only  the  risht  to 
fix  the  cornpensatlon  of  the   judges  of  all  courts  of  record,  but 
also  to  proserlhe  the  r^anner  of  the  payaont  of  the  acuae,  and 
trajaaferred  this  right  fr<wi  t  e  conetltutlon  te  tte  legislature,  and 
that  the  Judge   in  question  was  entitled  tv  reoelTe  the   Increase   in 
salary  dvurlne  the  tern  for  which  he  waa  elected.     ,    Judeo  of  the 
Wunlclpa.1  Court  helng  a  ^dge  of  a  court  of  record  la  thci^efore 
equally  entitled  to  receive  any  increase   in  salary  which  the  legis- 
letny*  may  provide,  and  this   increase  beccHaes  effective  in  the 
instant  case  on  Au^st  14,  1931* 


SlBcerely  yours , 

To  the  Beard  of  ouperrlsore* 
Copy  to  the  Auditor* 
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CT:     Co&8ld«ration  of  urdiuaae*  to  iiemon© 

Property  after  »ajue  has  b»ea  reported 
unfavorably  by  City  Planning  Co«»l«8ion« 


Al4*:\.4.i^    vv.ji»   flogsihltt^* 


"O^ur  £lrs: 

I  have  bofoTO  rae,  your  letter  in  which  you  aek  that 
I  adTlee  you  as  to  the  rii^iX  of  the  i'oara  of   ..upervisors  to 
oonelder  an  ordiaanoe  introduced  it^fore  tiiat  Board,   the  purport 
of  which  i«5  to  reaone  certala  real  property,  and  which  ordinance 
wee  duly  referred  to   the  City  i  lanniag  Co«^iji8ion  and  disapproved 
by  said  OoKsulsslon*      * 

1  uaderataad  tlsat  the  facta  in  the  iastaat  oaae  are 
ae  follows: 

on  ..ugtist  10,  1950,  ti»re  was  introduced  in  the  r.oard 
of  :>upervisore  an  ordinanoe  tran&farriiig  iVestern  ..ddiv  ock 

UOB*  865  and  5^6  m&  portion  of  Dlocks  .:os.  55S,  356  .  ,   frosa 

the   rirst  to   »he  socoail  real  dent  ial  diiitricts.     This  ordinanoe, 
porsuant  to  the  provisions  of  ^action  4  of  Article  r^lll  of  the 
charter  was  referred  to  the  City  Planning  Coiiaaisaion,  being  re- 
ceived by  tJiat  body  on  the  l«th  of  Auguet,     un  ikiiguat  S:2nd,  those 
«)kc  owned  all  or  tiie  greater  portion  of  tl^^  proporty  in  the  atove 
nmed  blooka  alao  aiade  application  to  the  .  lanniiii;  Coiajaiasion  for 
a  like  re-soaing,     ua  Ootober  a,  1930,  the  private  applications   ^ 
were  denied  by  the  Gossmissloa,  aiid  on   jotober  2a,  tha  -rdinanoe 
preaeated  by  the  Board  of  ^u-arvitiors  was  disapproved.     :;o  appeal 
WkB  1ek»a  by  tke  petitionere  in  the  private  applications,  and  no 
IMKrlBg  teee  ever  been  held  upoa  tlie  jropoaed  ordinance* 

I  uAderstaod  that  you  desire  to  be  especially  advised 
as  to  tlva  power  of  tho  roard  of  -supervisors  to  consider  t>;e 
ordinance  vrithln  the  year  after  tha  denial  of  the  private  applioa- 
tioee  affecting  the  setue  property. 

The  fifth  paraijrapli  of  section  4  of  ;jrtiole  TVIII  efcove 
nentioned  provldesi 

"Ho  ordinance  shall  be  considered  by 
the  supervisors,  the  purpose  of  which  is  the 
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•lasalflcation,  re,!^ulation  or  control  of  th« 
height,  area,  bulk,   location  or  use  or  ony 
building  or  bulldlxics,   or  prejrjlae  or  prer.ilses, 
and  cluaslfylng  any  property  Into  any  district 
or  zone    '   ■*■■••■       without  being  fir  at 
subKiltted  to   the  City  ,  lanning  co:.jKLia8ion  for 
a  report  and  reoosnniendatlon*     If  th»  GcnailsQlon 
dleapproTe  any  sueh  ordinance,  the    .uperYlsore 
nay  adopt  the  aaitie  only  by  an  afflnaatlva  vote 
of  at  least  two-thlrds  of  Ita  entire  laeBberahlp*" 

on  ?:ay  20  of  the  present  year  I  advised  your  COOTaittee 
that  thia  charter    >rovl»lon  gave  to  the  ikjerd  of  ..iupervlsora  the 
power  to  zone  property  even  when  the  zoning  was  disapproved  by  the 
Planning  Goiii:.laBion,   provided  t:.©  rezonlng  ordlnanoe  was  passed  by 
a  two- thirds  vote  or  the  board. 

?/hen  the  proposed  ordinance  rezonlng  the  property  In 
the   Instant  oaso  was   introduced  In  the    ; oard  of    supervisors,   Knd 
when  It  WBiB  received  by  tie  i  laimlng  Coiixilsslon,   there  was  not 
pending  before  the  OorTOlsslon  any  epplloetlon  to  rezone  the  property 
mentioned.     Therefore,   the  C(»aai»sion  iiad  full  power  to  approvo  or 
disapprove  the  ordlnanoe,  arid  the  Board  of  iuperviaors  had  the  right 
to  have   th©  Coraalssion  act  ^    "^^    ^t  isrithin  the  period  of  ninety  days, 
or  to  take  the   failure  of  Isslon  to  do  so  as  an  ixidioation 

of  Its  approval,     I  do  not   vv;u.i^-.*o  that  the  filing  of  aubsequent 
private  applications  covering  the  ss:^©  property,  and  the  ConaElsslon 
Mtlng  upon  such  ajr;)  lie  at  Ions,  can  take  from  the  Board  of  jupi^rvlsors 
ttko  right  to  dispose  of  it&   proposed  ordinance  In  the  JMiiuwr  pro- 
vided in  the  charter* 

You  are  therefore  advised  that  under  the  ccisAltlons 
as  stated  the  Board  of  w^ipervlsors  has  the  right  at  any  tiae  alter 
the  expiration  of  tlse  ninety  day  period  to  act  upon  the  proposed 
ordlBsnoe,  end  if  Riioh  ordlnanoe  is  paased  by  twelve  votes  of  tho 
Board  It  changes  the  zoning  claQslfioetlon.     ,is  1  have  said,  the 
fact  that  tne  OoT?8Blasioa  amy  have  during  the  ninety  dsEf   period 
heard  and  disposed  of  a  -rfivats  ai^pllcetlon  oovorla^  the  sajw  prop- 
erty cannot  take  from  tlie  board  the  riijht  to  act  upon  Its  ovm 
ordlnanoe,  and  this  action  need  not  be  postponed  for  Cfa»  year  after 
the  private  applications  wore  acted  on. 

Lot  it  be  unAer??tood  that  If  the  ordlnanoo  was 
Introduced  in  the  Board  rvisors  &fter  the  private  ap:;lications 

had  been  heard  by  the  c  .      ■        .jn,   in  all  probability  the   inJiibition 
oontained   in  the  fourtti  paLra,:rs.ph  of     eotior  lat  the   su^^e 

Biattor  being  re-aubmlttod  to  the  GoisBiisslon  ^  year  would 

^PP^f  ^^  sueh  not  being  thi^  case  in  the  natter  before  us,  this 
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:>lnoer«Iy  yours « 
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Ci  ,  J  :.1,t«e  of  tl.B 

BeaM  oT   .)U:j«rvl:3v>rB« 


Copy  to  City  plasmlna  Co^aission. 
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S«pt«mbfty  5,  1931. 

SV3J.  CTj     Aid  -Tocuiiid  by  Fraud  Trem  v.elfare  L)epftrti«B% 
Hetults  in  Heletlonshlp  of  Debtor  ani  Creditor 
b«tvr««n  Rsolpient  and    ^er  arttraBt.  :, 

pear  Director: 

Your  letter  of  the  tTKonty-ninth  ultlao  la  bofora  ?ia  anA  I  acta 

four  ra^iuoat  for  kts  o'^lnlon  on  a  hyi^othatlcal  oattar,   w  ilaii  you  aub.tlt 
n  the  folloT.'  -uariaj 

**^ey  we  hava  your  oolnlon  aa  to  ahat  our  aatlioA  of 
proaedura  should  ba  to  roelaln  cioney  In  a  aartain  c-eaxmad  oasa 
In   «diio!a  the   ^osslbla   auci  of  v750  Has  bean  oollaGted  on  a  claia 
of  need,  whloh  wda  later  dlsprovan. 

Aooordlni^  to  the  rules  of  tha  ^tata  ^epartiaent  of 
.ooial   .aXfara  a  widow,    dra\sln^  ..tata  and  Jounty  A.ld,   u«y  hay 
on  hand  the  sum  of  ^500,    ^roTldaA  aha  ovna  no  j)roparty»  and 
nay  still  be  deenied  to  ba  In  need  and  vi&j  ooiaa  within  tha  j  ro- 
Tlsions  of  the  Aat  granting  nid  to  tha  i^aady  iialf -orphana • 

Ijay  ««  assusne  tbsit  we  h&ra  on  file  e   sworn  st;.te;riant 
that  sueh  r.arson  qualifying  for  Aid  U<.d  no  nonay  in  bank  and 
that  it  waa  later  proven  that  she  i^ad  on  i\ond,   wnen  her  eaaa 
waa  reeoflOBendad  and  Md  waa  grantedi   oonsidertxbly  in  exaaaa 
of    ;:3,000  and   that  she  now  ha  a  apprMrimataly  .^5,000, 

r^y  wa  aeaume  further  t^xat  Aid  waa  panted  in  thia 
hy:>othetie&l  oaaa  on  Kay  1st,   1029,   and  that  wa  earaa  into 
posaesaion  of  faota  v?arrantin«  eanoallation  on  May  let,   1931, 
and  that   the  azaoimt  of  Aid  was  drawn  at  t^e  rata  of  #30  a 

stonth. 

In  such  a  ease  aaid    .Id  «ould  h&y  been  drawn  on  a 
perjxired   stt:tei;«it  and  raay  we  aak  you  what  the   teohnioal     ro- 
oadura  vo^jld  ba  to  reolalia  sKmay.     uay  we  alao  state  that 
in  our  assuaad  eaaa  -^tata  Aid  only  waa  paid  and  that  tha 
county  has  bean  entirely  relEburaad  for  the  azoount  paid  out 
by  tha  Jtata*" 

The  oaaa  8ub!:3ittecl  indioataa  that   tha  money  waa  paid  on  a  elaia 
deoe^tlTa  in  ohrraeter  and  reaultad  in  a  })«rpatration  of  fraud  upon  tha 
eeency  of  the     tete,    narAly,   your  do.jartiaant,    #iich  departs»nt  waa  rain- 
bursed  for  the  amoiint  of  aid    aid  to  the  a  '  lioant*     ^o  that  in  effect 
the   :.tota  is  tha  entity  suffering  by  rirtue  of  the   fraud* 
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•tfMt  I  Aft*  •■  •:tel»tf  ai  9mit 


^nmt  •at  to  imifl  ti/oT 

u  no  ttotal(.,o  tut  vol   t%mpWt  1M/0T 


Tc.J 


•T«(  Xm  ,•  troo  Am  •« 

Asa  4t9  oa  ajaro  ai^ 


#fla»*#«#a  oncova  a  axn  ao  rrA.'^  •<«  ffua  mau..    .  .^^ 

Aoa  Xsatf  01  xaaac  oa  A«f  I  jaitllXai/p  floa<r'^    x^aim  #adt 

•aaa  «ad  a«iiv   ,Aiiad  ao  Aa^  ...   ^ ^an  amvovi  votaJL  o«»  tt  #ad» 

aaooxo  «Z  jXtfaroAiafloo   jAo#aa«a  a»»  AlA  boM  AoAaoMMrz  aav 

.000,8;  xJ^^it»tmtnqq»  aaxl  woa  a^a  imli  Aoa  000^  to 

M  a..  nw«rtA  nootf  trod  AXif or   '  » 
-<J  JitDO#  ad^  ^«iAr  w 

-'  ■*•  aaXa  ao  y«^     .   .-;  -^i 
Aaa  Aiai  ainv  t-tiio  Ai 
•^'<»««  orf*  lot  k—rmimioi  \j.Qixi 
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.Atfoil  ad^  /T  x"  saitattwa  xtilaa  ail»  ai  a/a#a  arff 


IdoMiy  adyanoed  upon  th«  praotlo*  of  deo«t)tlon  ae  aat  forth 
horolnabor*  oroates,   r8  betvaea  the   .^rson  banef'  by  It  and  tha 

donor  of  tha  aid,    b  ireletlonahip  of  debtor  and   c  ,    baoausa  of  an 

Implied  ocntroot  to   repay* 

i'he   .  tata,    therefore,    is  the  orodltor  and   the  reelplent  of  tha 
fund,    the  debtor,     uueh  belnc  the  situation,    the     roper   varty  to  iniitituta 
tha  aatlOB  for  reooTery  of  the  iriplled  Indebtedneae  is  the    ;cntroller  of 
the   -  tate  of   California,   under  tiis  terma  of   subditlsion  16,     ,ection  433 
of  the     olitieaX  Jo4a* 

Assuming  that  tha  oity  had  I'&id  the  rnoney  out  of  its  fund  rather 
than  tha  .^tata,   tlia  aaoa  ralatloaahip  of  debtor  and  creditor  would  result, 
but  an  aotlon  for  the   oolleotlcn  of  the  aeoount  would  lie  with  the   ^Ity 
and  county  &t  tha  inst&noa  of  the  r>oard  of  ^u  :<ez*visor8« 

Trust  lag  ttet  tte  fora^alAg  aatlsfaoterlly  informs  you  <a  your 
rights  In  tha     rmlaaa,   I  an 

Rieapaatfully, 


an  ifttwm 


;}iraotor, 

aounty  walfara  oei«r'&;»nt, 

:iocai  462^   City  >iall. 


9% 


«U  tea  #1  xtf  ^ltit$tt9O0(i  M»9%<  '    eyodaal^". 

am  \0  —isaomd   ,ioiiJt>M«  tea  ««M(>  adt  lo  von 

•Xji^trk   Oil  i^aniaoo  baXl^.^. 
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lCMl9«n  test  •#!   lo  fuo  xocojtz 
^tltntrz  kiucm  tc*ltino  ban  to- 
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0«pt«»bttr  10,   1931. 


satUjuOTt     Kl£bt  of  h.li9u»  to     ork. 

Under  rooont  4«t«  you  )UkV  &«kod  loy  oi>iiiio&  u^^an  t«o  'luo&tlonst 

Fi9»%i     u't  infectel     enate  Bill  Ho,  83,    •:niapter 

398,   tt;.'/-rov«d   by  the  ,    1931,    o.ntltlcd    'An  «ot  to  iirohlblt 

the  eti'doyisent  rf  aliens,    stc.  ',    &u^>arsK»de  the    .roTlelons  of  ^^rtlole  XI, 
Chaptar  3,    ^«otlon  1,    of  our  obarter,   r«Bclin{;  as  follow*: 

'*Tii:  t  as/  person  ;Hirformlng  labor  In  the  axaoutlon 
of  Bueh  ocntraot  shall  be  a  oltis*n  of  the  United   states  or 
hare  decliii,*d<i   his  intention  of  beoorsin,--  suoh.* 

^eoond:       hether  the  proTleione  of  Lrdinanee  lio*  •999  itimm 
series),   a.  .rore  /or  llosai  on  Iaj  2£,  X931,  aay  be  «iforoed  against 

euboofitrbotors  e  :  i-^n  in  aUop  work. 

>r«Tl»lflA»  of  the  .>tat#  AJLlen  Ijblw  are  tc  the  effeot  t^i  t  ao 
person,  ,    "ertaerahlp,    asaoci&tlon  or  Qorioxiitlon,    or  accent  thereof, 

doing  any  work  as  a  eontr&otor  or  subcontractor  upon  any  publie  work  for 
or  under  the  authority  of  the  state  or  any  county,    city  and  county,    eto* 
shall  employ  any  aliens  upon    enalty  cf  a  Ten  uolltir  i-orfelture    <er  day 
for  eech  alien  so  ee^iloyed,    Wiioh  ;ienalty  its  to  be  forfeited  to   ttie   iistate, 
oounty,    city  and  cuunty,    oity,    etc.,   and   tiie  act  also  oontemx^lates  its 
applloation  to  \^ork  done  by  .r  for  districts  or  the  ^t&te;  ul;>o  by  ita 
tenos  the  statute  ^Knxnt  to  .o  any  work  done  under  ttis  direction 

and  suiiervlslon  of  any  roll.   „-    .ubdiviQion,   whether  said    olitioal 
BUbdiTiaion  o  .©rates  under  e  freeholders*   barter,   heretofore  or  here- 
after approved,   or  not,   and  the  term  "allMi'*  as  itsed  in  said  state 
statute  rusens  any    arson  who  is  not  a  bom  or  fully  naturalized  citizen 
of  tlie  Unite  I  ..testes. 

This  at  once  raises  tiie    i^iiestlon  as  to  %-hether  the     rovlsions 
of  a  /general  state   statute  control  in  a  city  and  county  such  as  ours 
C^oTcmed  by  a  freeholders*   eharter,    or  whether  the     rovisions  of   said 
clisrter  are  supreiae  and  are  to  be  a   ;  lie  .  roc&rdless  of  any  state 
statute  as  to  letters  and  work  wiiich  is  of  "Bmnicipal  ooaoera'*. 

iioction  6  of  Article  XI  of  our  state  constitution  was  so  amend- 
ed  in  1S14  as  to  ^:iTe  any  city  or  city  and  oounty  the  rip;ht  to  eo  aaend 
its  ciiurter  as  to  beeoi&e  Qi:...owered  "to  laake  and  enforce  all  laws  and 
regiilations  in  respect  to  municipal  affairs,    subject  only  to  the   re- 


fsy 


.1691  «0X  mdmm$(i»<. 


ft^liiovi  oi  #•/»  aA"  t^sJ»  '.  f    .ef  Tfl^  TrjTTfr^-  r.  ,f;9C 

,IX.  •iDl^rivi   to  •OOi  «i   *b  t 

at  ami  'm«  od 


tol  ivo»  tlX4iiq  XB-  '*  *  '»' 

,*#A^a  •(#  o^  bmt^ -   -.      -  ,_    -.. 

•#1  '£tf  oaI«  i^tA^M  Oil^  lo  l: ^'^'    ^j 

•#«#•  Aliis  at  b9mu  aa  "a«l^^     

ifxltlo  b9MlJUnutaa  xllul  vj  axod  a  toa  »X  o;iAr  oe. 

•ta^a  Xa«  ^  aa»Xfri«a*i  t»ilQ,(«  •<<  o#  axa  baut  mntrviUB 
•  "ffiMxna  Xaqlsimui*'  lo  «i  ifaixtir  ivow  Jna  aYattau  c 

-Aaaaui  o«  a^-'  ^   '  "■'-'  »iao»  ■#«#•  ttfo  lo  IX  •Xel#«A  t«  d  ooin^. 
bntm  oa  o  X^fu/oo  An*  t^Jto  fo  x#la  xoa  Vf^c^  cl  aa  ^i  • 

frftju  awAl  ...    w^i^Xoa  ikoa  aUaa  of"  Aavavoqisa  aaipoatf  o^  aa  va^-i.-  u   ^s.1 
-•1  ad#  o#  \lno  io9i<iu9    .avialla  laqiaiMHi  ot  taaq^aai  al  aAoi^al.  r>oi[ 


striotions  and  llaltatlons  yrorlde     In  their  seT»r&l  oharters,'  *  ♦•" 

In     ursutne*   to  Xhi*     rorision  true   ^art«r  of  the    ::it7  and 
Cioanty  of    .an  Francisco  ires  anonded  en  ^ovesbar  4»   192A,   whJLoh  atnand- 
n»nt  was  approTa4  by  tha   leglclatur*  on  January  17,    1925,    ia  contained 
In  mtbtlTlalon  44  of  Saetion  I,    vrtiela  II,    wiiantar  III,    ireadin^:  as 
follows : 

"ieotlon  !•       iit>jeot  to  the   proTlslona,    11ml t- 
atloas  and  restrlotloos  la  tnia  ahcrtar  eontaino  >,    tlte  board 
of  auperYlaorfi  shaull  haTt  powor: 


44.     To  nalca  and  enforM  all  laws  and  rai^letlons 
In  respect  to  nunicloal  affairs,    subject  only  to  tie  restrict- 
ions and  liisltetiona  ;  rovldad  In  this  ohartar*** 

efore  the   jasaa^ge  of     :ieotlon  6  of  article  xi  of  our  Jon- 
stltutlon  giimiolt)alltles  tod  the  rlf;ht  to  lecclslcite  C3  to   ''raunlci.>al 
affairs",   but  it  i«a  neeasaary  that  suob  "aunioiml  affairs',   upon 
vhioh  leslA^^tion  was  reserreri  to  the  nnml  el  pall  ties,   had  to  be 
s  cciflo&lly  enuBoratec,   but  ainoe  the  paaaege  of  the  ameiidBent  to 
our  oonutltuticu  any  luunlciyelity  whioh  has  ao  amended  Ita  eharter 
reaerres  to  itself  the  sole  ri/';ht  to  legislate  as  to  natters  of 
"ir.iuiicl.  ill  ooticojfii'  and  suoh  "aunicipal  affairs"  do  not  hfeYe   to  be 
sreoiflcally  enuiasrate^  in  tho  ^larter* 

.tzo&  T.  aiTY  cr  aioiEi'vND, 

194   0*1,   306. 

It  has  been  held  tli'*t  the  city  of  Los  /jirelea,   haylnc  ao 
amended  ltd  oiiurtar  in  ftocordtaoe  v-ith  the     ro-rlslons  of     ection  6, 
of  Article  :-.!  of  the  const! tuti on,  derlres  its  ,  over  to  o-:en,   lay  out 
and  oanstruot  streets  from  its  o«n  oh&rter  and  general  etfite  laws  do 
not  operate  therein* 

JITY  <F  .v^   ;-,.GiLc:i>  V.    LLIT.R, 
102   ^;al.  App*   3&8, 

imd  all  provisions  of  the  ouartar  of  Lo«  Angtlea  auperaede  the  genoral 
lews  ineooslstent  therein. 

102  Jal.  301. 

In  oases  of  ocnfliot  between  general  laws  as  to  street  lapro^** 
meats,    the  .rovision  of  the  ol-^arter  controls. 

CITY  OF  LOa    i^aJEL^a  t.   cLIF^H, 
102   ::al.  ap?.  328; 


,rx«#Y«ft  JumwT—  tt»dt  at  i9btrotq  %nmtt»ikmll  kcm  tMOttvttin 
bnn  \H.    tit  to  %9ixmm  9di  tfoiciroT    •tdt  ot  w^aMuntu    al 
t)«iii»#ffoo  al    ,i  TXjMvoaI  fi  -Si  yl  JNvov^fa  •«*  lain 


.i.'iifl 


l£i  •ftMiS'^ua  ••li^nA  soJ  lo  YstVKlt  f.  ILm  bat 


r:9r,\  a»tvto 


1^ 

.Y  CC,  r.   H^iJfK^TT, 

-     .     .   •    n; 

.  .    2  :   OL.    V.    aOJTA, 

171    Jal,    130, 

The  c  ■"  tmr  suporoMl 

«ourt  and  unhoi  ,  ,  -ao,  487 • 

1^«reln  tli«  oourt  a&id: 

"In  ocronliand*  with  tha  provisions  of  aaetlon  8 

artlola  11,    of  the    Jonatltution  of  t.ie  ateta,    tna   oity  and 
oounty  of  .>an  l-^ancisco  fjdox.ted  a  f reaJiolders '   oiiartar, 
wUioh  charter  baoana  eff active  January  8,    1900,   and   is  still 
in  full  foroe  end  effect  in  aald  mmiclrjality.     en  Isovenbar 
3,   1914,    section  C  of  artlola  6  of  tlie  atute   Oon&titution 
waa  fiBoandau  so  aa  to  inol  uda  tha  follow  in '^    roviaion: 

'  Jltlea  and  to-jma  horoafter  or-^anizad  rindar 
oixarters  frome<l  and  adopted  by  a^iitiiority  of  this 
constitution  era  hereby  anroi^erei,   and  cities  and 
t«Kn»  horotofore  or,gRnl2i©-i  by  authority  of  this    con- 
stitution roKv  a';end  tlioir  ciiarters  in  the  :'»nnar 
autlorlzed  by  t'  is  oonatitution  no  aa  to  beooiae  like- 
wise en  owerea  .hereunder,    to  E»ko  and  ©nforoe  all 
lews  aud  rofpilations  in  res^joot  to  auniol  .al  affairs, 
aubjeot  only  to  tlie  restrictions  and  limitations  .  ro- 
Tldad  in  their  several  (barters,   and  in  rest^eot  to 
other   mttars  tliey  ahall  be  subject  to  end  controlled 
by  /lenaral  la«s.' 

"In  ;air3uanoe  of  tae  po'»er  ri^^rantefi  to  chartered 
taunicl  pall  ties  by  the  abora  provision  of  the  Jonatitutlon  the 
elty  «»ad  county  of    ^an  '«*ranoi8Co  aciendei   lt«  oJierter,   nnd  by 
•aid  arjieninent  conferrov"  upon   itc  bo.-.rd  of  su:>errisor:i,    in 
addition  to  thoae  alrtJndy  exerolise     by  it,    the    -^-^^   ♦♦-  •—  « 
and  enforce  all  laws  and  roguijitioiis  in  rau;  uot 
affairs,   sxibjeot  only  to  tbe  restrictions  and  liii*v<.  vav-i^o  ,x-^- 
vidod  In  t:  is  ebartor.'     This  ataendiaont  bec&rae  effective 
January  17,   1935,   and  is  still  in  fxill  fcroe  and  effect,     iJy 
virtue  of  tlie    Constitution  and  this  diarter  anendment,    the 
board  of  s ;  ervisors  of  said  city  and  county  Is  civen  plenary 
oower  to  legislate  in  all     urely  i.suni«i.>al  aattars,   subjoat 
only  to  such  restrictions  es  ere  found  in  its  charter,      "ivlc 
tjeuter  Ass*n  v«   aeilroad  aotm*,   175  Oal*  441,   166  'i  »  351; 
Hellbron  v«  Jumier,    186  Oal.   648,    200  i  .  409.- 

It  will  thus  ecnelusivvly  appear  that  aa  tc  all  jaatters  of 
"Buniciijal  conecm"   the     charter  of  the   Jity  and    iiounty  of   '.an  ?ranciseo 
controls  and  city  ordlnanoas  passed  pursuant  to  our  Jiiarter  oohirol,   and 
tiiat  general  law*  upon  «ueh  aubjootc  are  inoperotive  wlttiln  the    ;ity  and 
Oounty  of  3«]i  rranolsoo. 
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l^onvO 

Th«  ohertar  of  the  Aty  and  Jounty  of  Jan  Fnnolsas,  hsviac 
aawDded  in  aeoordanoe  with  oonstltutlonal  authority*  «•  ar«  nov  1b  th* 
aeJM  oategory  aa  Loa  Angelaa*  and  our  supramo  court  in  that  rogard  haa 
said: 

•"Tha  result  is  that   tha  olty  >^a  beoona  inde;)ondent 
of  general  lewa  upon  launiol.Al  affaire*     U.>on  such  affaira  a 
general  1&«  is  of  no  foroa  in  los  .-.  n^^lea.      If  its  obartar 
giTes  it  covers  acnoerning  thas;,   it  haa  thoaa  peaartt  if  Its   >«n«4 
•harter  ia  aila&t  aa  to  any  aueli  pomir,  no  gaaaral  lav  ean 
eonfar  it." 

CIVZO  CSMTSB  ASS'K  t,  RaILRCAD  COkE«, 
ITS  Oal*  441,   at  page  448. 

Aa  I  hare  said  befox^,   thia  city  and  oounty  has  azoluslTa 
power  to  laglalate  upoxt  all  oattara  of  "^iHnici.al  oonoam"  aiUL  general 
lavai   aa  to  eueh  s^ttarat  are  inoparatire. 

The  state  statute  in  questioa  enteraeet  wark  done  by  laiqr 
politioal  aubdiYision,    such  &;»  street  work,    aeirers  and  other  iaproifaMB't 
work* 

"*    V  lover— 

It  ia  not  easy  to  classify  work  whieh  is  a  "nuBloireLl 
affair" • 

That  the  foregoin^^  !n&tters  are  of  "munioi^Al  conoem"   ia 
clearly  establiahed  by  the  following; 

'*Tte  term  'mmieipal  affaira*   is  not  a  fixed 
qtuantitj,   but  fluctuatea  with  9-nry  ehange  in  tiio  eonditlons 
«peA  vliieh  it  is  to  operate." 

ni:ii:;>:R  v.  a  xuht, 

48  v^ttl*  .    ^40. 

Ooastrttetion  of  a  reserToir  as  a  tart  of  its  water  tfyates 
Is  *  "SttBieipal  affair'** 

36  Jal«  ..i^,j.  133  • 
Aoquisitioa  of  weterworka  by  city  ia  a  •♦raunioipal  Rffair"* 

i^,  OkHr  T.  BLOaCETT,    10  Jel.  App.  4«3. 

That  atreet  iaprovaiaenta  are  a  matter  of  '^aunioipal  conoem'* 
baa  been  repesrtedly  deeided,   notably  in 

173  -al,  323. 
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"Tie  ciiartar  of     an  Tranolseo  8u  er»ed«d  tae  i^t&rks 
!5oul«Tar4  wiot,   as  that  act  r«l8t«d  to  a   'raunieljul  affair* 
and  iraa  ineonsistent  vlth  tha  ohartar*" 

1S2  CJcl,   595. 

Finally,   it  ^aa  baan  deoidad  that  a  Hiuniaii>ality  is  governad 
by  ganaral  lawa  only  when  the  eharter  la  allent  upon  auah  subjaots. 

■^V  ILBY  Y.      TffilAN, 

1-^6   Cal,  565 1 
viLoU^  ▼♦   :jA14  DTKCK), 
159    Jal.  434  J 

175  Oal,  575; 

171  Jol.  488; 

01710   JSirr^  AiJiJ'N  T.  HAILROAD  OOlSl., 
175  aal.  441. 

our  ohertar  le  not  silent,   but  apaakt,  upon  tlia  subjact  corer- 
ad  In  your  first  question,   mid  jcm  are,   ti^erafoca,    iaforraad  that  tae 
Bhftrtor  provisions  as  to  tlia  rl.jht  of     arsons  eho  Kara  daalara  ;    their 
IntantloB  to  boooisa  oltlzana,   ^orarna  and  the  at&ta  statute  la  In  appll* 
eabla  in  :ian  Franolaeo. 

Ilowovsr,   remit  n»«  to   onH  your  attention  to  tae  feet  thtt  the 
new  cSinrtar,   reoently  ndo   tad  and  wlUcH  beooraea  effeatire  Janutiry     th 
next,    provides  tfcnt  only  citlaens  may  thereafter  be  «a.  loyvd  upon  all 
oontraot  ijork  let  by  this  oity  and  oounty,    tha  expanse  of  vUiali  la  to 
be  :.aid  out  of  our  trof^axiry. 

IX. 

rurcttant  to  the     rovlaion&  of  tlie  atato  aonatitutlon  aad  our 
ohartar  araendiaent  in  ooiEoimnoa  tharewith,    the  ''oard  ct     ^'rervlaors 
Ijasaed  trcllnanoa  I'o.   S995    (New  .  erlaa),    a.   rove'.  ...ay  22,    lysi.     T'lia 
ordlnanoa  eatf  bJ.ishaa  a     revslllng  rata  of  wage  to  be     aid  u  on  all 
contraeta  let  by  our  oity  cuid  county  for  work  to   be  paid  for  :> -t  of 
its  tree aury* 

the  atate  of   jalifomia,    At  the  laat  aeaaion  of  the  lagia- 
lature,    paaaed  a  aossdwhat  aiciilar  laa. 

Cur  ordinanoa,   for  the  reaaon  heretofore  atatad,    la  aupraiM 
and  ,::ov^ams  and  oontrola  all  oontraeta  let  by  our  oity  and  oounty. 

The    :Tovl alone  of  our  ordinanae  tire  sufficiently  broad  to  oover 
all  work  done  bjr  oo  ilri^-Ctors  or  subooutrsctora,    whr»ther  the   labor  there- 
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ti.oroforo,   should  b#  api>ll«d;   therefor*,    the  M     c    t      j  eral  preTailixi^ 
rate  of   ^a.^e  lauot  be     aid  U;^n  all  such  coriU'octs  by  oontraotors  and/or 
ouboontraoiors  rod&rdlotja  of  thd  actual  uifB  ot  the  JLalM»r  ixorfonaed* 

Ala  rullne»   ^'OY«)Vor,    la  subject  to  tlus  following  qualirioatlon 
contained  In  o»ir  ordinimoe: 
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ttOHSZOTi     Jlty     lanning  Joaalsslon  Cannot   Control 
City  A-rop«rty, 

Oentlenent 

TMs  offlo«  is  In  reoelpt  of  your  r«qu08t  for  an  opinion*   as 
follows : 

"Do  the  zoning  laws  of  the   Jity  and  Jounty  of 
Jan  Tranolsoo  apply  to   the   construction  and  aalntanance 
of  an  inolnarator  by  the   Jlty  and   bounty  of    .an  Francisco, 
or  anyone  obtaining  a  frsoichlsa  from  the  jity  and   jaunty 
for  the  construction  and  maintenance  of  an  Incinerator^" 

Cx-Iiv'lOS 

The  jupreae  jourt  of  the  state  of  Jalifornia  has  consistently 
held  tliet  the  state  and  its  subordinate  a^nelea*    including  Bunici  jal 
cor por&t ions,   are  not   oOvind  by  {^neral  words  used  in  a  statute. 

I^aU^'.VCOO  T.   LCo  ^U^'G^uLj&.5t    207   Jal*   697; 
7BIBJE11  T.   GITT  uF  GL£1IDALS,   200  Jal.  524* 

Bv  HJB^GH  ▼•  llcOinilS,   199  Gal.  ^15,    the  court  held  as  follows: 

**In  the   interprets. tlon  of  a  lecislatire   enactiBent 
It   Is  thiC   genertl  rule   that  the   stcte  and   its  acencies  are 
not  bound  by  general  words  limiting  the  rights  and  interests 
of  its  citizens  unless  such  public  authorities  be   included 
within  the  limitation  expressly  or  by  neeeseary  Implication. ** 

l^ls  latter  case  was  one  wherein  on  action  was  brought  to  de> 
teralne  whether  the   Cilty  of     Los  Angeles  could  erect  its  city  hall 
at  a  height  not  in  conforaity  wlt>  general  zoning  re{julatlons.     The 
court  held  that  the   Jlty  of  Los     Angeles  could  construct  its  olty  hall 
in  violation  of  the  general  aoning  law. 

Fros  the  foresoin<3,    it  would  appear  that  a  d\ily  enactaJ  law 
proTldinc  for  restrictions  upon     rivate   -.arties  is  not  binding  upon  the 
sovereign  unless  it  api^oar  exr^ressly,    or  by  necessary  iiarJ.io6.tlon,    that 
the  sovereign  consented  to  be  so  bound. 

.'RI^-.^:;  V.    JITY  0?  i3tL1^3SUiLI,    supra. 

In  view  of  the  fact  that  the   Jlty  and   Jounty  of   ..^an  Fransisco 
in  its  zonlnc  regulations  has  rwide  no  reference   to  restrictlns  itself, 
and  further  booaus©  of   tho  fact  tliet   it  cannot  even  be   inliec  from 
such  zonir-o  regulations   that   the    Jity  and    Jounty  of    .an  Trancisco  was 
to  be   inolude-i  irith     rivcte   ::roperty  owners,    It  ap,>ears  that   the   Jlty 
and  Jounty  of   ^an  Francisco  nay  construct  an  incinerrtor  anywhere  within 
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the  Olty  and  county  and  pertioularly  on  Om  :)r«i»ent  alt©,    whloh  seems 
to  have  been  the  location  whloh  iJTsioipltated  this  opinion,     rorided, 
of  course,    that  suah  inolnorator  does  not  oonstltute  a  nuisance* 

J.Ai?DIKE  V,  PaSADSKA,    199   Oal,  64. 

It  would  also  follovs  that  if  the   Jity  and  County  Granted  e 
franchise  for  the  conatruotion  and  0:>eratlon  of  an  Inolnerftor  for  the 
benefit  of  all  the  i)eople  of  the  Olty  and    ;ounty,   on  Jlty  and  bounty 
land,    that  the  serKe  rtile  would  apply,    tiinee   such  Incineration  plant 
would  be  clearly  a  public  institution  which  would  eubBeq.uently  beooxne 
the  property  of  the  City  and  Jounty,     However,   even  panting  for   the 
purpose  of  arguraent  t^lat  this  entire    lisoussion,    with  raspeot  to  the 
sovereign  rights  of  a  Bunioipality,    is  lecjeilly  incorrect,    the  super- 
visors of  the  Olty  and  oJounty  of  .^an  Francisco  could  still  pass  an 
ordinance  by  a  two-tnirds  vote  of   its  entire  Dieffibersliip,    in  conflict 
with  a  ruling  of  the  city  i-lanninc^  JOEmlsalon,  for  the  rezonine  of  any 
parcel  of  property  in  tlio  Jity  wnd   :.ounty  of    .an  Pranciycc  for  em 
incineration  plant,    with  the     roviso  mentioned  above  c.ncerninG  a 
nuisance.     Further,    on  Juno  14,    1927,   the    toople  of  ,;an  Fran oi coo 
adopted  an  initiatory  ordiiianoe  definitely  fixing  the  location  of 
the  Jan  /rancisoo   inoinerrjtor  in  the  blooic  boonded  by  ..laDiC  .a,    ilith, 
lUioda  Island  and  Be  Karo  streets,    ixovided  the  supervisors  wanted  to 
jBieintain  it  there.     Th©re  is  no  effeotlve  ordinance  or  charter    ;ro- 
vision  in  conflict  witl  this  initi< tory  ordinance.     Vnder  the   ruling 
in  Jardin©  v.  .asadena,    supra,    it  would  appear  tn&t  this   initiatory 
ordinance,    in  effect,   was  a  reaoning  erf  the  property  in  question, 
and  since  the  ordinance  was  by  initiative    iStitlon  it   oanrujt  be  re- 
pealed except  by  vote  of  the    /dople. 


Hespeetfully, 


'^TWijUTomr 


Board  of     Supervisors^ 

Jlty  il£.il. 
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S«pt«Taber  16,1931. 


SUBJECT  J  iiffeoted  Property  Owners  may  Appeal 
to  Board  of  Supervisors  from  J,oninp 
RealasslfioatloB  affuotuoted  by 
Inaotloa  of  Flanniivi.   Commission  for 
Ninety  vieys  «  Nor-theeet  corner  of 
Jaokson  and  ^lllmore  streets. 


Dear  sirt 

This  aoknovledgas  receipt  of  your  ooiomunioation,   bearing 
a  recent  date,  nhereln  you  present  a  problem  oonoernlng  an  Interpre- 
tation of    the   proTlsionn   of   :;ectlon  4,   Artlole   'Till.   Chorter,    in 
▼lev  of  certain  proceedings  had   involTlng  an  applioation  to  rezone 
the  northeast  corner  of  Jaoksnn  and   Tillmore   itreets.  h. 

The  hlstoriesl  baokfsrrouad  of  tba  foregolnft  matter,  you  set 
out  in  said  letter  as  follows: 

"(a)     First  publication  of  notice  required  by  Section 
4,  Artlole  XVIII  of  the  (Charter,  I.'ay  5,1931. 

(b)     Hearing  by  City  Planning  Oomniission  Vaj  26,1931,  -t 

■atter  token  under  oonsideratioa  and  adTisement. 

•rtf 
(e)     At  meeting  of  City  Planning!;  Commission  May  £9,19?1. 
City  Planning  Coami salon     esolution  No. 502  denyini?  appll-    i| 
oatioB  to  re^^one  from  Second    lesidontial   Jiatriet  to  vS 

Coasiareial  "Ustrict,   approved, 

(d)  At  meeting  of  City  Planning  Commission  held  June  9. 
1931.   City  i-lannlng  OonBnission   Resolution  No. 505  aDprovliMf 
minutes  of  '>eetings  of    ^lay  26  and   '^ay  29,  1931,  as  to 
Resolutions  lioz*  494  to   504,    inclusive,  was  adopted. 

(e)  At  meeting  of   City   }  lannin<?  Coosal salon   held   June   23, 
1931,   01  ty  ~lannlne-     esolution  No. 518  was  approved,   T^ioh   a 
read  as  follows i  *'"" 

•iJttc   ccBi:    •  •HiSOLVIiiD,  That     he  application  to  change   the 

northeast   comer   of  "^lllmore   Jtreet   and   Jackson 
Street  from  the  Second    -esidential     district   to  the  ^.  ' >« 

Comniercial    i^letrlct   be,    and    tha  sane   la  hereby  taken 
under  adviseiiont.  •  « 

(f)     Under  date  of  August  25,1931,     he  City  £n«(lnaer  finds 

that   the  appeal  represents  more   than   the   necessary  20 
per  cent  of  property." 
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Following  th©  aboTS  Btateaant  your  dlffioiiltx  1«  propounded 
in  this  fa anion: 

'^^uestlon:   Colling  your  n  ^.tention  to  th©  last 
paragraph  of  iootlon  4  of  Article  XVIII  of  the  Charter, 
reading  as  rollows: 

♦The  failure  of  the  Coiocilsslon  to  act  within 
90  days  from  &nd  after  th©  dp.  teof  official  submiaalon 
of  any  proposed  ^.oning  classlf iootlon  by  the   o&rd  of 
Supervisors,  or  frosi  and  after  the  date  of  first  publi- 
cation of  notice  of  hearing,  If  upon  application  of  any 
property  owner,  shell  be  deemed  and  be  a:^proval  of  such 
classification  by  the  Cootalssion.  ' 

will  you  advise  us  as  to  whether.  In  view  of  the  eutosiatlc 
rezoning  of  tho  property  involved  as  indloated  by  sal'iparagreph, 
does  tha  right  of  appeal  to  the  "oerd  of  Supervisors  hold,  or 
is  th-a  rifrht  of  appeal  lost  by  the  autoraatlc  notion  of  this 
section.?" 

OPINION 

The  legal  effect  sttondant  upon  the  follure  of  the  City  Planning 
'   CoBsaission  to  act  within  ninety  days  from  and  after  the  date  of  first 
publication  of  notice  of  hearing,  when  upon  applloetion  of  any  property 
owner,  is  an  approval  of  tha  proposed  zoning  classification  to  the 
same  extent  as  a  formal  resolution  of  the  said  body  passed  approving 
the  application  for  reclassification,  after  a  hearing  had  before  the 
Commission. 

Under  the  terms  of  the  second  paragraph  of  Section  4, Article 
XVIII,  Charter,  "property  owners  affected  may  appeal  from  any  ruling 
of  the  CoBimisslon  by  filing  protests  in  writing  against  such  ruling 
with  the  ".oard  of  rupsrvlsors  within  thirty  days  of  the  date  of  the 
CoBrails8ion*3  resolution  thereon,"  etc. 

The  Inaction  of  the  Commission  for  n  period  of  ninety  days  from 
the  date  of  first  oa'ulication  of  notice  of  hearing,  upon  an  application 
of  a  property  owner,  effectuates  an  implied  passage  of  resolution  by 
the  Commission  approving  the  proposed  zoning  olasslfioatlon. 

Such  being  the  case,  surrounding  property  owners  in  the  nelr-hborhoA 
of  the  reclassified  piece  ere  affected  by  the  change  and  they  may 
appeal  from  the  approval  of  the  change,  if  they  so  desire,  by  filing 
the  required  protests  with  the  3oard  of  iuparvisors  within  thirty 
days  from  the  ninety-first  day  following  the  first  publication  of 
notice  of  h^arinp:. 
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In  the  matter  before  us,  the  flret  publication  of  notice  of 
hearing  was  made  on  the  5tn  day  of  Hay, 1831;  no  action  was  taken  by 
the  Olty  Planninf;  Gomaission  during  the  period  up  to  end  including 
the  4th  dey  of  august, 19 SI,  so  that  on  tha  following  day  tha  applloatim 
Tor  reolaesiflcation  was  impliedly  approved;  under  date  of  August  25, 
1931,  the  City  Engineer  reported  to  the  Board  of  ouporvlaors  that  aore 
than  twenty  ^ar  cent  of  tha  owners  of  the  property  affected  had  filed 
the  necessary  written  protests  with  said  Board  on  the  20th  day  of 
August, 1931,  which  was  within  thirty  days  from  August  4,1931. 

In  Tiew  of  the  fore/roing,  you  are  advised  that  the  appeal  filed 
and  perfected  in  this  matter  is  lep;al  and  valid  under  the  terms  of 
Section  4,  Article  XVIII  of  the  "hartep. 


Respectfully, 
City  Attorney. 


Andrew  J,  G€GLla<!^hep,Chairaan, 
Industrial  DevalojMaent  and 
City  Planning  Committee, 

BOARD  OF  SUP-^THVI^ORS, 
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S«ptanber     1,1931. 


:j!tJBJJOT:   Section  eijOriin^noe  61S2,(Neir  Series), 
as  F^raended,  neoessltetes   the  proourement 
of  only  one   permit  and   the  psyment  of 
one  lioense   tax  for  thf)  oonduot  of  one 
or  more  plaoes  of  husinees. 


Deer  Sir: 

I  hnve  for  renly  your  recent  renuest  as  to  whether  the 
proTislons  of     ection  61,   Ordinance  6152   (New  Series^),   as  amended 
by  Ordlnfnco  No. 8969    (New  Series),   nec:^3sltate    the  procurement   of 
a  pern  It  from  ths  board   of  Police  Com-. iss  loners,   end   tht;   r^fiyment 
to   tho  Tax  Collector  of  a  license  foo,   for  eseh  and  every  place 
of  husiness  conducted  by  the  person,  firm  or  corporation  aibject 
to   the    tax. 

OPINIOM 

Tho  section  referred  to  herelnaboTO  provides: 

"Brory  person,  firm  or  corpojretion  angpged 
in  the  uUf'iness  or  occupation  of  landing 
money  on  or  purchf-aing  notes.''    '  *  shell 
pay  R  license  f?e_  of  One  Hundred  ( ,5100. W) 
Dollars,  per  uerter  year. 
Provided,  however,  that  a  permit  to  engage 
in  suc]^  business  must  first  be  procured  from 
the  roard  of  Police  Commissioners  and  presented 
to  the  Tax  Collector  before  the  latter  may  issus 
the  lioense  provided  for  in  this  Section." 

This  provision  is  a  part  of  thpt  eerta tn  ordinance  whieh 
by  its  title  liaposes  license  taxes  on  certain  businesses,  callinfts, 
trades  or  employments  ivithin  the  City  and  County  of  ian  Trfancisoo, 
and  the  ^reat  majority  of  sections  contained  therein  indies  to  a 
subjection  of  the  right  of  doing  business  to  a  tnx,  rnther  thon 
the  imposition  of  the  saoe  upon  the  locations  where  the  business 
is  conducted. 

If  the  intention  of  tho  legislators  were  to  i]iq;>08e  a  tax 
upon  each  situs  of  business,  rather  than  on  the  :^rivilege  of  pursuing 
said  business,  they  could  very  readily  hnve  so  provided,  as  was 
dono  in  some  instances  in  this  ordinaiioe  under  consideration. 
(See  Sections  18,  45,  46  and  50) 
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You  refer  to  tho  provisions  of  Jectlon  3368, i oil tioal 
Code  of  California  as  authority  for  the  predlobtion  or  a  license 
tax  upon  each  branch  establishment  or  separate  house  of  business 
operated  by  tho  permittee.   In  Rn  early  case  of  People  r.E,  Martin, 
reported  in  60  Cal.Hep.  at  page  153,  Section  3359  was  held  to  be 
no  longer  in  force  as  re^rards  the  imposition  of  license  taxes  by 
counties  or  cities  and  counties  by  virtue  of  tho  provisions  of 
Section  12  of  article  11.  Constitution  of  the  .tate  of  California 
which  surrendered  to  inunicl pal i ties  the  exclusive  right  for  the 
assessment  ^\nd  collection  of  license  ta>eB. 

In  view  of  tho  foregoing,  it  is  my  opinion  the t  It  is 
necessary  to  px'ooure  only  one  permit  ai]d  pay  one  license  fee  for 
either  one  or  more  plaoes  of  business  conducted  in  conformity  with 
the  provisions  of  syid  Section  81, 

Respectfully, 


City  Attorn^, 


TAX  COLL'SCTOR, 
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24,    1931, 


JZJZOTi    Honeys  derived  ftroa  tha  -tl©  of  iropmrty 
.ur«Iia«e  -  out  of  0«&r7  .street  .iallwaj 
BfMlii  fSftAs  oen  be  Vsed  only  for  l-urpoeee 

Oentlttaent 

I  Imre  'odfore  iss  tlid  folloviag  oonnunloatlon  reoeiyed  fron  the 
rniilding  aiid  Land*  woiaciittee  of  your  Honorable    ioard: 

"The  building:  end  Lands    ^oisnlttae  of  the  -oerd 
of  auperrisors  le  deelrous  of  aeeertalnlnr.  If  the   Jity  sold 
Vm  land  at  the  oomer  of  Jefferson  and  Jones  streets,    if 
the  cioney  derived  from  the  sale  of  said  lands  oould  be   used 
for  the   ;\u:;ose  of  yurehasing  a   suitable  site  for  the  use 
of  the  Traffic     uraau  of  tha  ^oliee    ^opckrtaant*" 

CPIKIOK 

In  answer  to  your  question  1  aa  eospelled  to  ansver  that  any 
■oney  deri^sd  frora  tlx&   sale  of  the  land  at  Jefferson  and  Jones  streets 
ean  m  used  only  for  the     urpose  specified  in  the  bond  issue  voted  for 
XiiM  purposes  of  aoqLuiring  tlie  Oeary   street    leilnay  Jonpany  as  the  land 
msntione .  was  ^urohased  out  of  funds  of  said  bond  issue  for  the  purpose 
of  aoiuiring  a  site  for  a  i^ower  house  to  be  used  in  connection  with 
the  railroad* 

If  for  any  reason  the  land  has  booorae  unneeessary  or  obsolete 
for  the  ]MTy>OB9  for  which  it  was  ^^urohase     und  a  sale  is  iiAde,    the 
noney  derivaJ.  froa  tha  sale  tsuet  be  disposed  of  as  provide  J  by  ^eotion 
10,  Article  XII  of  the  charter,   which  oontins  the  followin^^  ^^rorislon: 

"The    ->roeeed8  of  any  sale  of  bonds  shall  be     laoe"" 
In  the   treasury  to   tho  crecUt  of  the    Topar  fund,    ar.d  shall 
be  apr-'lied  exoluslvoly  to   the   purposes  and  objeets  :sentionea 
in  the  ordinance  aut.^oriainc;  tneir  issue  until  such  objeets 
are  fully  ao com. dished;  after  v^iieh,    if  any  surplus  rexaains, 
such  surj>lu8  i3ay  be  transferred  to  the  general  fund,  ezeept 
that  if  suoh  surplus  exoee  s  the  suoa  of  two  thousand  dollars, 
then  such  surplus  and   the  whule  thereof  6ta.ll  be  transferred 
to  the  a':)j  ropriate  fund  or  funds  to     ay  the  Intereet  and 
raaintaln  the    sinking  fund  or   .roride  for  the  retlreaent  of 
the  bonded  indebtedness  in  connection  with  w.hioh  such   surplus 
renains*** 

considering  the  j)urohase  of   the   :ro.?erty,   both  as  to   the  funds 
used  therefor  and  the  uee  to  which  the  property  was  to  be  devoted,    it  is 
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q.uii©  avldont  frori  ttie  aViOTe  ianf<;aitfi«  Vnut  th«   ^rooftods  fro»i  any  aal« 
DMid«  of  ealC  t;y  »uet  bo    laoe-   in  the  appropriate  fund  or  funda 

to  'A'-y  the   i:  end  ifiaintaln  the    sinkin.:;  fund  or  .  ixsvlde   for  th« 

rotiresrujit  of  the  bor»d©d  indebtedness  In  ocr*i'i»otio:i  'ftitJ.   the  "lioiida 
tmtlA  under  Vie  Ijond  issue  voted  by  tho  i>©ople  un  uocember  30,   1909. 

,s  tlie  \\B&  of  «io  taonoy  derived  froa  the  vr^f^iommii.  onle  of 
the  landB  i»  for  the  purohauo  of  a  suit4bio  £ite  ror  th^     'rtfflc    r^reau 
of  tlM  :  olioe  ,jepartii«}it,    -m  isuat  hold  t'-t;  t  suci;  use  would  bo  entliNlly 
outaide  the  scope  of  any  of  the   purpoaes  reolte^   In  the  ordinance 
autljorlzi»s  th@  bond  issu©  heroia  r^r^rr*  -  to* 

It  1«  ray  opinion,   ther afore,    tJ^at  the  mon&y  derive     fro??!  the 
aale  could  not  ha  uaed  for  the    -urpose  of  fmrehaaing  a  suitable  site 
for  the  use  of  th©  Traffic     ureau  of  the     olioe     euai'taent. 


Heapeetfully, 


uwnmm^ 
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Board  of  buperviaore, 
Building  and  Lands  Comrlttee, 

oity  Hall. 
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3«pt«aft>or  £9,   1051  • 

^UBT^^CTt     lllxMss  rjeflnad. 

a«ntlei:«n: 

r>il»  offioe  is  In  reooipt  of  your  roqueit  for  an  opinion,   as 
follonsi 

Ahat  i«  th»  £>(»ftnin£;  of  tlie  word  "Illnese"  as  used  in  ^so. 
5*790  of  the   BOliool  ood«7 

In  determining  frhether  an  Insurance  .ollcy  has  been  sToided 
for  Bisvepresdnt&tionA  in  tu@  application,   a  :.«re  teraperary  Indis^  oaition, 
not  serious  in  its  nuture,   cannot  be  conv>idared  an  illness,   and  l^e  iaere 
eallinc  late  a  doctor's  offiee  for  n«  aoino  to  reliere  suoh  an  in!  is- 
poeitioa,   er  a  oall  by  the  dootor  for  that  i>arpose,    oannot  be  considered 
an  attondaaee  or  a.  consultation  by  a  pbysloian;   "illness"  xaaans  a 
disease  or  ails^at  of  ttueb  a  oliaraoter  as  to  effect  t/xO  general  soundness 
and  bealtliTulness  of  the  system  seriously,   and  not  a  laere  teaiporary  in- 
disposition which  doss  not  tend  to  undermine  or  weaken  the  constitution 
of  the  insured,     .rudential  ins*  Jo#  of  iinerloa  r.  sellers,   102  h,     . 
8M,    84  Ind.    .pp.   326. 

Illness  is  defined  as  a  disorder  of  health;  sieloiess.     Jupreme 
Lodge  r.   i.   V,   Iap;»8     da's,    74  ....      .   e5e,    25  Ky.    law.     ;«p,   74, 

"Illness'*,  as  used  in  an  application  for  a  life  insurance 
loliey  requiring  the  ap  lleont  to  gire  full  .articulars  of  any  lUaess 
which  he  >iad  slnee  eiiildliood,  means  a  disease  or  ailioent  of  such  r 
character  as  to  affect  the  general  soundnoss  aithfulness  of  the 

syatea  seriously,   and  not  a  xaere  to.r.,^orary   i  itlor^,   v^:.loh  does  not 

tend  to  uudonaino  or  soai-an  t>ie  ooiistitutlon  oi   vuo  Insured.      liULlnrs 
V,  :  etro;>olit&n  Life  Ins.   Jo.,   41     tl.   51C,    blc,    70  /t.  477. 

"Illness"   is  a  word  'shich  naaiy  prorierly  Include  an  attack  of  a 
less  grare  and  serious  character  than  a  disease,     .'^n  illness  i;Ayhe 
slljTiit  or  severe.     In  either  case  it  is  an  Illness.     Jonnectieut  Jut.  life 
Ins.   :;o.  ▼.  union  I'rust  Jo.  of  Kew  York,   5  .>up»  Jt.  116,   133;  ll'i  l.  ;>• 
250,   28  L.  :,d.   706. 

It  is  ray  opinion  that  the   !;3roYisions  of  .action  5.750,   with 
regard  to  th&  word  '*illajesa**  ahould  be  interpreted  in  the  li^ht  cf    ttaa 

foregoing. 

Respeetfxilly  subnltted. 


JITY  ATTC«if^Y 
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aCBJXCTt     T«a«h«r  olasalfied  as  Jubstltuts 
■ay  b«  probationer* 


Dear    -ire: 

Tlaie  ofTloo  la  In  reeelpt  of  your  reciuoot  for  an 
opinion  U.8  follows  I 

Clayton  <%altman  was  a^polntod  a  substitute   teacher  by 
resolution  Decerebcir  SO,  1929,   aud  aaalg^ned  to   the  'Balboa  iligh 
johool  on  a  foxiT'-flfths  tlnie  basis  to  June  uO,  X950,  nt   the 
alnlnuTO  solstry  effective  January  6,  1930.     Tils  servioes  were 
inoreased  fron  four-fifths  ttjje  to   full  tiae  by  resolution  of 
January  14,  1930,  to  be  ol'factlTe  as  of  Jaauazy  6,  1950.     :iis 
salary  was  fixed  at  the  tenth  year  of  senior  Hl&b  school  rociular 
6tt)Ni%itttt«  salary  schedule  by  resolution  doted  January  £1,  1^:30, 
to  be  effective  as  of  January  &,  19;^0«     ae  was  re-assigned  to 
the  Balboa  :iigh  school  as  a  substitute  teacher  at  the  saioe  salary 
for  a  period  exteadin^  not  beyond  Deoeober  31,  li^30,  by  reaolutiun 
dated  August  5,  1950,  to  be  effective  as  of  Aueuat  U,  1950.     He 
was  appointed  a  substitute  teacher  by  re^olutlou  dated  December  5, 
1930,  and  assigned   to  Daniel  :  ebster  Junior  a;ux>l  for  a 

period  extending  not  beyond  June  30,  1931,   l.  .  .:Tlm«m  Junior 

High  Johool  salary  schedule  effective  January  5,  1931* 

This  teacher  did  not  fill  po;^ltions  of  regularly  en^loyed 
persons  absent  from  service,  but  was  at  all  tixaas  osel^neA  to 
regular  positions.     Thia  teacher  was  recently  discharged  by  the 
Board  of  education.     '  e  claims  that   instead  of  boing  a  substitute 
teacher}  he   is  a  probationary  teacher  and  ia  therefore  eutitXed  to 
the  usual  notice  to  be  given  t0  probatiotners  before  aisciissal.     iie 
was  infoixMid  on  each  occasion  «hen  apx>ointed  with  respect  to  the 
leBfith  of  tine  of  enployiatmt.    .."hat   is  his  status? 

ad 

1929 
^'ith  respect  to  permanent  teachers  the/wOkool  Code  reads 
as  follows: 

"S.BOO.     Pocrds  of  school  trustees,  and 
eity,  and  olty  r  ity  boards  of  education 

shall  have  power  i  shall  be   their  duty  to 

classify  as  peraaxient  e]q)loyees  all  persons, 
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•xoept  tiioM  hereinafter  apcclflod,  who  shall 
hare  been  suooessfully  employed  by  t.ho  district 
for  two  or  three  cooplete  conseoutlTe  eohool 
years  In  positions  requiring  certification 
(;ualirioations* 

5  •501*  uo   person  ouployed  In  an  adi:iln- 
latrative  or  supervisory  position  requiring 
oertlficatton  (luallfloatlonB  shell  he  classified 
as  a  permanent  einployee  other  than  as  a  olaes- 
rooxB  teacher* 

5.502.  Tl;c  clasalflcatlon  shall  be  inade 
at  the  end  of  olther  the  second  or  third 
cor.plete  voor  of  such  crsployiaont  at  tho  option 
of  tUe  covemlng  board  of  the  district. " 

1929 

«lth  respeot  to  probationary  teaehere,  tho/ iehool 
CoA«  reads  as  follows: 

"S.SIO.  :^oards,  of  school  trustees,  ani 
city,  and  city  and  county  boards  of  education, 
shall  have  power  and  it  shall  be  their  duty  to 
classify  as  probationary  employee •,  those 
persons  employed  In  positions  requiring 
certification  ^uaiif ioetioas  for  the  school 
year,  and  who  have  not  beeu  classified  as 
pemanent  employees. 

S.511.  *ho  oiassification  aJiuil  bo  made 
at  the  tliOB  of  euiployaant  and  thereafter  la  the 
month  of  July  of  each  school  year.* 

1929 
-<ith  respect  to  substitute  teachers,  thV  ehool 
Code  reads  as  follows: 

"5.520.   l^oards  of  school  truateea,  und 
city,  and  city  t:rid  county  boards  of  education 
ehall  have  power  and  it  shall  be  thslr  duty  to 
classify  a.-  s^jsbst itute  ©toplayees  those  persons 
onployod  in  positions  re^Lulrlng  certification 
cualification«»  fron  day  to  day  for  lees  then  one 
school  joar,  to  illl  possltions  of  rej^-nlarly 
enployed  v^creone  absent  froa  service." 
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i-'rom  an  ©xaMlnatlon  of  thast  various    .ohool  Jode 
aectlons,  o,»  they  existed  prior  to  the  1931  amc-:'' — *-  to  th« 
Jchool  Code,  it  niay  be  readily  deteniinod  thot  iami  "waa 

not  a  lienaanent   toaoher*     To  dotonnlne  his  exact    .uaiua  In  the 
Jaa  FrariClaoo  ..chool  Departrient ,   It  1b  therefore  noccBsary  to 
stakse  an  analysis  or  the     chool  code  sections  dealing  with 
probationary  and  suhatltute  teacLera. 

It  la  apparent  that  tlie  leclslaturc ,   In  passing  section 
5.520  deallnr:  rlth  suhstltut©  teachers,  imd  in  silnd  that  In 
order  to  he  olaii-lfled  as  a  substitute  a  t  -acher  had  "to  fill 
positions  of  recttlarly  employed  persona  absent  fron  eervlce". 
An  exeialnatlon  of  this  Dootion  di&oloaee  alao  that  substitutes 
aro  those  who  work  on  a  day  to  day  basis  for  lose  than  one 
school  year.     ;  r.    ialtiaan  hold  regular  positions  for  a  period 
of  one  year  sind  a  half.     Fo  oubstitutod  I'or  no  ono.     In  view  of 
thaae  facte,   therefore,   it  la  clearly  t.yparent  tnut  ho  oould  not 
be  oon&idered  to  be  a  substitute  teacher. 

Jlnoe  the  enaotsient  of  the  Teachers*    ren\ir«  XjKKf  %imf 
are  only  three  kinds  of  teachers  In  the  public  aohoola,  tB  wit, 
pei^anent,  probationary,  and  substitute  teachers,     as  a  locioal 
deduotlon,  if  a  teacher  Is  neither  permanent  nor  substitute, 
h*  aattst  needs  be  a  probationer,     irior  to  the  enaotsient  of  the 
TaaelMirB*  Tenure  Law,   teachers  could  be  employed  on  a  contractual 
basis  without  reference  to  perraanenoy  or  to  a  period  of  probation. 
However,  thla  is  not  now  possible. 

UM  Lk  dMU^  vs.  imi^Et 

96  Gal.  App.  6. 

A  board  of  adueation  la  strlotly  on  artiflolal  t-ody 
created  by  statute  and  is  bound  by  all  legislative  enactments 
dealing  with  It. 

^9  ORZOaSY  ▼»•  Kxm, 

BOS  Cal.  299* 


rnder  these  o Iroumstanoes ,  and  disregarding  contracts 
for  aervlces  made  by  i:r.  altman,  for  the  reason  that  we  are 
conpolled  to  do  so  by  law,  It  is  certain  that  ::r.  .altiaan  was  at 
all  times  ^jhil©  employed  In  the  ^an  I'ranoisco  chool  jepartreent, 
a  probationary  teacher.  The  nsre  fact  that  the  i'Oard  of  ducat  ion 
called  :.^.  waltxaan  a  substitute  did  not  a&ke  him  one,  i^incc  the 
law  did  not  provide  for  the  doinc  of  regular  work  by  a  substitute 
teacher* 
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4. 

The  raethod  of  disnlsslnc  proW^tltMTy  teachers  is 
fully  set  iorth  in     cctlons  5.680,   5.6a\  4iiA  6*6^2  of  the     ohool 
Code*     That  these   aeotlons  of  the    .ohool  Code  are  to  be  etrictl/ 
construed  coes  without  saylnc*   In  view  of   the  declcion  of  the 
District  Court  of  Appeal  in  ts.   H IDC (AY,  62   Jel.  App»   132. 

iSr»     altnan  acver  received  t  ^       -    j.o«  in  vritla^  prorided  by 
.;OCtlon  5«G81.     Conse -uently,   he  was  not  dismissed  from  the 
.lan  Pranoisco     chool  jopartiaent* 

It  is  Biy  opinion,  therefore,  that  Clayton  ^altaam 
la  still  a  probationary  teacher  in  the  public  schools  at   ^an 
jnranciseo,  and  that  he  o&nnot  be  disoharced  as  a  probationary 
teaelier  except  by  notice  cl'^on  pursuant  to   ..action  b.SCl  of  the 
ohool  Gode  as  amended  in  1931,  which  provides  for  notice  on  or 
before  t^  l&th  day  of  t>«y,  unlesa,  of  course,  ohargea  are 
preferred  against  hlu  for  sortie  reaaon  or  other* 


Hespeotfuliy, 


CITY  ATTCIa:i:Y* 


Beard  of  Education* 


^^. 


•aol^AOi/A :  10 


i'^r 


dttptndi>«r  iBt   1931. 

SUBJi:CT!     Vote  on  ;.p:»al  from  Jlty     lannlug   Jomioisslon. 

Gentlemen: 

Thia  office  is  in  recei/.t  of  the   following  resolutions  re- 
questing an  opinion: 

"Rc-SlLVED,   That  the   City  .attorney  be  and  Is 
hereby  resiiectfully  requested  to  subnlt  to  the   Doard  of 
Superrlsore  at  the  earliest  opportunity,    a  full  inter- 
pretation of  ^aracraph  4  of  oeetlon  4  of  Article  .Till 
of  the   Charter  reading  as  follows: 

'Upon  conoluBlon  of  tlie  hearing  or  hear- 
ings by  the  supervisors,    -fLAch  shall  include  hearing 
and  consideration  of  all  data  which   the   s^ommisslon 
may  desire  to  present,    the  Jupervisors,    by  resolution 
approved  by  a  vote  of  not  less  than   two- thirds  of 
all  nsnbers  fnereof,   niay  disapprove  and,    by  a  iijajor- 
Ity  of  all  of  the  laejabers  of   tiie   3oard,    vmy  approve 
the  action  of  the   Gommlsslon;   provide   ,    however, 
that  any  change  in  zoning  classification  sade  by 
the  Jonsalsslon  on  its  own  notion  or  change  dloiinishlng 
the  use   to  which  pro;erty  ii^y  be     ut,    shall  not  be- 
oosie  effective  until  ratified  by  a  vote  of  two- 
thirds  of  the  entire  xombership  of  the    ioard  of 
Supervisors*     In  ease  of  approval  or  disapproval 
by  the   Jomnisslon,    or  by  the   Supervisors  on  appeal, 
as  herein    -rovided,    of  a     ro.K>3ed  oliange  in  class- 
ification,   such     ro  osed  ohan^je  iiiay  not   be  resub- 
nltte     to  nor  reconslderec  by  the   Jommlssion  for 
at  loast  one  yeair*  * 

"ru  .  ,    That  the    Jlty  .,ttorn«y  •«▼!•• 

this     Board  v.  .    the  aotlon  of  the   :oo«r«  of 

supervisors  iu  Vua  ^latt^r  of  rezonin^^  the   northerly  line 
of  Jhe^tnut  ^treot  east  of    ^cott  ^^treet  constitutes  a 
decision  -tilth in  the   li^eaning  of  tlie  above   quoted  .'ara(praph 
4  of  section  4  of  i^rtlole  aYIII  of   the  Charter." 

T  i,    That  the     51  ty  Attorney  Is 

requested  to   .    .    .  .  mion  on  the  following  question: 

'If  at  the   end  of  hearing  above  referred  to,   a 
resolution  is  presented  to  approve  the   decision,   and  an 
amendoient  to  saae,    to  disaprove  of   the  decision  of  the 
City  Pl&nnint;  CkMKiiseioQi,   and  the  vote  having  been  had 
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OB  tht  ftjDsandment  to  dlsopproro  said  oisindteBnt  reoolroa 
lees  than  tlie   two-thirde  of  Vr.fs  vot«  neoossary,   dooa  tho 
dsolalon  oT  the   City  Planning  Oonnlsalon  stani  a]>proTOd, 
or  roust  the  Aoolsloa  of  ths     lannlng  Oontiuolom  %e 
a;   rora:  by  at  loeat  a  najorlty  voto  of  tha  Mmbovc  of 
tha  lio&Wl  praaent  and  roting? 

•"The  31ty  .ittomoy  is  also  aakad  to  clarify  the 
provisions  of  thia  aaotlon  &»  to  whether  the  rtiotion  to 
approve  is  neooaaary  aftar  tho  raotion  to  disax»i>rova  haa 
not  raeeive     tha  raquirod  vote  to  ovarrlde  tba  3omlasion*a 
dagision." 

section  4  of  Artlola  XTIII  of  the  saa  Fraaeiaoo  eharttr  pro- 
▼Idaa  for  tha  zoning  and  olaa  si  flection  l>y  tha  aity     laania^  SanMlsa- 
lon«     It  also  seta  up  a  netbod  of  appeal  fron  the  rulings  of  t&a  Oit|r 
Planning  coxnmlasion.     Thla  loathod  of  «p^.«al  places  tha  Boaird  of     uper- 
Tiaora  in  the     oeltion  of  &n  ar<  «llate  tribunal.     It  ia  nrovidad  that 
nhan  an  alwmrMn  ap  eal  is  taken  tha  Board  of  ^uparviaora    "by  resolution 
approved  by  a  vote  of  not  laaa  than  tvo-thirda  of  all  Banbors  thoraof , 
■•y  dieap-rove  and,   by  a  xaajority  of  all  of  the  meadjers  of  the  Board, 
»ay  approve   the  action  of  the  aorairiisaion.'* 

At  firet  blush  tha  requirement  of  a  two^thirda  vote  for  dis« 
ap  roval  and  a  najorlty  vote  for  approval  would  appear  to  pr^'^At  an 
anormlousi  situation,   for  tha  reaaoa  that  whan  a  vote  of  all  of  the 
BMmbara  of  the  Board  does  not  result  In  two->thirds  for  di:iaT7:)roval 
and  a  najorlty  for  a  >i>roval  the  appeal  roaaina  undeoided.     it  is 
•a  elsmantcry  rule  of  law  th«t  when  an  ai:>  ellate   tribunal  oennot  by 
a    isjority  decide  in  favor  of  one   aide  or  aiwther  t;;e   epoal  It    leliied, 

3ee  I 

ATi^O  T.  aUiSZJT,   3S  Cal.  C3ft| 
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However,    in  the  inatant  case  this  orlnci.la  of  lav  is  net 
ap  lioable  for  the  reason  that   ttdo  oi.arter  itself     rovides  how  en 
ap^al  shall  be  dis.>osed  of.     ^eetion  4  cf  the   Jity     lan-in.;  ^ct, 
above  )«3)ntione(i',     rovides  for  the  is*tb«4  of  appeal  froai  t;ie  eetloa 
of  the    :ity     l€umin,j   Joruai&sion,     The  pertinent     rovision  of   the 
aeotion  reads  aa  follows j 

aa 
'*0n  the  oo&pletloB  of  the    ioarlag  oa  any  pro-         « 
posed  ohanee,    the  ComBisalon  ahall,   by  xvaolutloa 
diaapyrova  or  a  prove  the    ;roi>oaad  ebaa(«»  vtiiak 
If  approved  shall  not  beooae  effeetlTS  for  thivty 
days*     i ro  erty  owners  affected  aay  a\  peal  froa 
•ay  rullacs  of  the  wioaioisaioa  by  fillas  :.rotasta 
in  writing  aiijBLinst  suoh  ruling  with  the   aoard  of 
Jupervisora  within  tliirty   <iays  at  the  date  of  the 
:oEaalasioa»8  rulin^:  thereon       »        »    *   ^    ♦  U:;on  the 
'llln-  cf  sp-ld     rotoste  t:?  rulirr:  of  the 
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-,    ,jj8«ion  shpll  be  ou.v>ende     :;cn  iln.;  tho  action  by  th» 

JO  smoti  for  tho  !aety;od  of  apxieal,   end  we  arv   taking  It  at  a 
fact  that  tlio     ro  er     rooedure  baa  baon  follonad  In  the  .resant  oaa** 
Haw  for  the  die  osltion  of  the  appeal.     ?he   ■  ertlnent     oftlon  of  the 
Muae  section  on  this  i.>olnt  reeda  aa  follows: 

"TJpon  oonclualcn  of  th©  henrlnj  or  Mearln:;*  by 
the  iijuperrlaora,  whloh  shell  include  Jiearlnc  and  consid- 
eration of  all  data,  which  the  JooBiilsfiloc  raay  desire  to 
present,   the    iTiTerylaora  by  a  reeolutlon  approred  by  a 
Tote  of  not  l»gg  t];an  two  thlrda  of  all  of  the  a»mbera 
thereof  laay  dlsap.roTe  and,  by  a  majority  of  all  Of  the 
mjab9TB  of  the  Board,   nay  a;  rove  of  the  action  of  the 
;;opgal  salon.'*  .---------—-----------——_—— 

Vi'e  Hiuat  reud  both  j>ortlona  of  the   section  to^.^other,    and  filre 
enni;      to  all  of  tho  lant^uatje.     liOte  tho  lRni':ua£je  of  that  lortlon 
..:  t  „   aoctlon  first  Bbove  viuoted,   "the  rullne  of  the   Jomolsalon  shall 
ha  auiyOnded  .ending:;:  action  by  the  T3onrd  of  ju  >erTlaor8  upon  Sjitld 
ar^al."     The  latter  quotation  from  tiie  section     rovldea  how  that 
!  ction  shall  be  tairen.     Xhe  raode  ^^reaorlbed  is  the  :'»asure  of   the 
.  owor  of  the  ^u:>erTlsors.     They  aay  oTerrule  the  Ooanaitalon  by  a 
two-thirds  vote  of  all  of  the  rxnabera  and  (not  or)   they  ray  sustain 
it  by  e  iiajority.     when  a  I'articular  icet'iiod  Is     resorlbed  for  a 
le^islatlre  body  to    orform  a  certain  act,    it  :aint  bo  ;.-erfonaed  In 
the  loanner  x> resorlbed  or  It  la  not  a  yalld  act.     Jud;;:e  :  c  „ulllln  In 
his  work  on  Mixnioi  >ol1  Corporations  has  expressed  the  rrile   oe  follows: 
"The  Tote  s^^eolfled  in  the   law  applicable  must  be  obtained  to 
constitute  the  action  valid  an-d  binding."  -  Jity  -   Jity  of  ?ort     orth 
T.  Llllard,    272  ...      .  377;    (Hc^ulllln  oa  Ma»«   vorps.,    2nd     d.,    per. 
626 } . 

In  the   Inatant  ociss  the  resolution  of   tho    -oard  of     ii  cr- 
vleore  to  disapprove  the  action  of  the  joaniaslon  received  only  ten 
votes;   two- thirds  of  the  laeaberahlp  of  the  Toard  is  twelve.     : here- 
fore,    the   Qotion  of  the   C(^ad,s8lon  was  not  disapproved,    m)lt..er  was  it 
apiroved,   for  even  if  we  take   It  tJ.at  taoee  who  voted  a{jalnst  dls- 
ap.  roval  at  least  tacitly  voted  for  the  op:^roval  of  the   action  of 
the    r,orrimlcslon,    there  wore  only  oi;:^t  who  so  voted,    and  for  that 
reason  tho  action  of  the  COHKilsslon  was  not  api  roved,   and  by  fcrce  of 
the   sane  reasoning  the  appeal  has  not  been  dispose  a  of  and   is   still 
pendlne. 

It  may  be  true  that  aueh  a  construotion  limits  lees  than 
two-' thirds  of  the  ^oard  of  ou^^ervlsore  to  suspend  a  ruling  of  the 
vOBoaisslon  for  an  indefinite  >orlod  but  we  raust  be  ,^ided  by  the 
lan^nieg*  of  the  eharter  and  not  the  results  thereof.  To  hold  that 
the  failure  of  a  motion  to  dlaapnarove  to  reoeive  a  two-thirds  vote 
wmM  an  a- 'provaX  by  the  ^oerd  of  the  action  of  t)io  Jomaission  wcvdd 
be  correct  If  the   act  did  not  contain  the  additional  laagnage   "and 
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by  a  CTftJority  of  aU  the  t^mOtBTB  r^i"  <^t^^i*  |glif|_|MiT  ft"T°T*_^_P<^^^QP 
of  thtt  ^OEuniaalon'.  It  le  a  well  settlW  Wlb*  VMaiuioiy  Mbstmot- 
lon  that  effect  niuit  be  clvon  to  erery  rorlelon  of  t^  statute,  and  to 
rule  thet  the  notion  of  the  'loard  In  the  inftent  oaae  was  a  dlsar)  royal 
of  the  motion  of  the  coBMlsaion  would  be  xaetleally  Ignoriag  the  ab ore 
quote  i  l8n;^:uaaa* 

It  vmy  well  be  that  those  who  frairted  the  oharter  ,  roTlslon 
had  In  mind  tl^e  faet  that  wUea  twenty  percent  of  the  ownera  of  the 
areas  affeoted  filefi  theip  i^rotesta  witto   tixe  ^^jard  of  >^uj)orvl  aors, 
that  th©     ro:>erty  should  not  be  resoned  witl*out  definite  action  by  the 
Board  ordering;  it  done* 

^hen  tha  fl?!i«al  was  perfected  the  Board  itself  beoaoe  a 
zoning  body,   and  that  to   the  and  that  duo  weight  should  be  glren  to 
tho  finding;  of  the  llannlng  Coanlaslon  that  finding  wouM  be  followed 
If  a  sriejorlty  of  the  loard  concurred  In  it,   but  if  th©  '^oard  dealred 
to  adopt  a  course  contrary  to  that  of  the   vOinr.li;slon  it  v/ould  taloe 
two-thirds  of  the  mmbers  to  iidopt  it,     iioweyor,   irrospectlTe  of  the 
reason  for  the  rule,   we  find  the  rule  Trrltten  into  the  charter  and 
must  follow  It* 

I  rmy  add  in  passing  that  under  the     rorlaions  of  the  new 
charter  the  Board  of  ^uperrlsors  is  lira! ted  to  "disapJiroTal'', 

You  ara,    therefore,  adrlaed  th&t  in  the  instant  case  the 
appeal  has  not  been  di£ix>oaed  of  and  resuxine  in  your  Board  awaiting 
the  vote  to  approve  or  dlsap  rore  £rroTided  for  in  the   ::harter,   and 
until  It  does   the  ruling  of  the  rlanning  Uomnilfision  stands   susp^ided. 
Aa  to   the  neoesait/  of  a  sictlon  to  approve  after  one  to  dlsaprrore 
has  failed  to  receive  the  requisite  number  of  votes,   you  are  advised 
Idaat  such  a  notion  is  net  necessary  but  would  be  in  ardor  if  offered* 

HeapectfuUy, 


Board  of  stipwnlsors* 
#1 
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October  14,  1931. 

iiUBJECT:  Tenure  y/lth  Respeot  to  Teaohers  of  Evening 

Schools  -  Kight  of  LiUnioipal  .employee  to  Act 
as  oohool  Teacher. 

Dear  sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion,  as 


follows : 


RilcJJiilST 


"There  are  approximately  128  teachers  in  our 
evening  schools  \?ho  are  c.iso  teachers  in  the  day  schools. 
Some  of  these  teachers  have  been  teachers  in  the  evening 
schools  for  many  years.  The  Board  of  Education  is  con- 
sidering its  pov.'er  to  displace  teachers  in  the  evening 
schools  who  are  also  teachers  in  the  day  schools. 

I  should  like  to  be  advised  whether  under  the 
State  :jchool  Code  which  provides  for  tenure  of  teachers 
or  under  the  Charter  of  ^an  Francisco  any  person  can  have 
tenure  in  two  municipal  or  school  positions  -  that  is, 
has  a  day  school  teacher  v/ho  has  right  of  tenure  in  the 
day  school  and  wno  iias  taught  for  a  number  of  :,ears  in 
the  evening  schools  also  acquired  right  of  tenure  in  the 
evening  schools;  also,  has  a  municipal  employee  who  has 
right  of  tenuro  in  another  department  of  the  city  govern- 
ment also  the  right  of  tenure  of  a  teacher  in  the  evening 
schools  in  the  event  he  has  taught  for  a  nujoiber  of  years 
in  the  evening  schools?" 

OI'IKIOH 

There  seems  to  be  no  specific  school  code  section  concerning 
evening  school  teachers  as  distinguished  from  day  school  teochers.  It 
appears,  therefore,  that  evening  school  teachers  have  the  same  right  of 
tenure  as  day  school  teachers.  In  other  words,  a  teacher  in  the  San 
Francisco  school  department  has  tenure,  irrespective  of  whether  such 
teacher  renders  service  in  the  evening  or  daytime,  nut  such  teacher 
would  not  have  doable  tenure,  since  tenure  is  entirely  statutory  and 
double  tenure  is  not  ^jrovided  by  statute,   23  Gal.  Juris.  132, 

tiith  respect  to  the  pro  position  of  whether  a  nxmicipal  em- 
ployee has  a  rii'ht  of  tenure  in  another  department  of  the  city  and 
county  government,  ulease  be  advised  that  tliere  is  no  such  thing  as 
tenure,  within  the  meaning  of  this  term,  in  any  other  department  of 
the  city  and  county  government.  PractioaLly  all  of  the  municipal  em- 
ployees of  San  Francisco  are  linder  civil  service,  and  cannot  be  de- 
prived of  their  right  to  do  what  they  please  during;  t>ieir  spare  time. 

This  theory  is  not  in  conflict  with  Section  4,  >:.rticle  :.VI 
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of  the  charter  which  provides  that  no  person  shall  hold  two  salaried 
offices  at  the  same  time,  since  teachers  are  employees  and  not  officers, 

Therefore,  a  municipal  •mployee  could  be  a  civil  service  em- 
plo3ree  in  the  daytime  and  acquire  teaching  tenure  in  the  night  time. 

Respectfully, 


CITY  ATTORITEY 


Mr.  Joseph  i:,  Gwinn, 
Superintendent  of  Schools, 
City  Hall, 
San  Francisco,  California. 
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October  19,    1931. 


SUBJECT:     Teacher's  Jalary  ,'.'hen  Absent 
because  of  Illness. 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion, 
as  follows: 

•♦..hat  deduction  of  salairy  for  absence  on 
account  of  illness  should  be  made  where  a  teacher  has 
not  returned  to  school  during  the  school  term,  the  term 
being  slightly  less  than  five  nonths?" 

OPINION 

Section  5.750  of  the  School  Code  provides  in  part  as  follows: 

"Deduction  for  Absence  for  Illness.  .Vhen  a 
person  employed  in  a  position  req^uirlng  certification 
qualifications  is  absent  from  his  duties  on  account  of 
illness  for  a  ,.eriod  of  five  school  months  or  less,  the 
amount  deducted  frcau  the  salary  due  him  for  any  month  or 
months  in  which  such  absence  occurs  shall  not  exceed  the 
sum  which  shall  actually  have  been  paid  a  substitute  em- 
ployee employed  to  fill  his  position  during  his  absence." 

Although  a  teacher  may  be  absent  for  the  entire  school  term 
because  of  illness,  such  teacher  is  still  a  ^^rt  of  the  teaching  force 
of  the  Oity  and  County  of  San  Francisco. 

It  would,  therefore,  appear,  that  such  teacher  is  entitled 
to  all  of  the  privileges  of  the  foregoing  quotation,  hence  should  be 
paid  the  difference  between  the  fixed  salary  and  the  amount  paid  to 
a  substitute.  * 


Respectfully, 


\1'M  .-I'ToftiiiiY 


Mr.  Joseph  i;.  Gwinn, 
superintendent  of  schools, 
Board  of  Education, 
City  Hall. 
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October  19,  1931 


SUBJl!;CT:  Altamont  Pass  Plp«  Lln« 
Bids  May  be  RaoelTed. 


Gantl«i«n: 


At  %h%   laet  abating  of  your  Commit tea  you  asked 
ma,  oould  the  Board  of  Superylsors  by  ordinance  direct  the 
Board  of  Pribllo  Worka  through  Its  City  Knglnear  to  prepare 
plane  and  eetlniatea  for  the  construction  of  a  wooden  pipe 
line  OTer'  the  Altamont  Pass  Route  and  direct  the  advertising 
for  bids  for  such  a  line  In  yiew  of  Ordinances  9G07  and  9044 
(N.S.)  under  f^loh  the  Board  of  Public  Vorks  la  directed  to 
solicit  bids  for  an  alternatlye  route  known  as  the  Corral 
Hollow  Route,  both  designed  for  the  purpose  of  bringing 
Hetoh  Hetohy  water  to  San  Franol soo? 


OPINION 

Under  Ordinance  9007  (N.S.)  you  directed  the  Board 
of  Public  Works  to  procure  throu§^  the  City  Engineer  plans 
and  estimates  for  the  building  of  a  pipe  line  over  Altamont 
Pass  "or  over  some  other  feasible  route",  and  under  Ordinance 
9044  (N.S.)  you  directed  the  Board  of  Public  t^orks  to  adopt 
the  plan  of  the  City  Engineer  of  the  route  known  as  the  Corral 
Hollow  Route,  and  further  directed  the  Board  of  Public  7<orka 
to  advertise  for  and  accept  bids  and  to  enter  into  contracts 
for  the  construction  of  the  pipe  line  over  the  Corral  llollow 
Route. 

It  has  been  represented  to  your  CcMnmlttee  that  a 
wooden  pipe  line  erected  over  Al  amont  pass  would  be  less 
costly  to  the  city  and  serve  the  desired  purpose.   The  legal 
obstacle  in  considering  the  i^ltamont  Pass  bids  in  conjunction 
with  the  Corral  Hollow  bids  is,  does  this  destroy  competitive 
bidding?   After  an  ezaiaination  of  the  authorities,  it  appears 
to  me  that  this  would  not  destroy  competitive  bidding. 

Ko  authorities  precisely  in  point  with  the  existing 
facts  have  been  found,  but  authorities  to  the  effect  that  alter- 
nate bids  may  be  called  for  by  proper  municipal  or  county 
authorities  are  legal,  as  in 

TRAPP  VS.  CIT5r  OF  NEWPORT, 
74  Southwestern.  1109, 

the  City  of  Newport  Invited  bids  for  street  work  for  briek 
pavement  and  bituminous  macadam.  The  Court  in  part  heldt 
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»♦♦♦♦»  that,  because  a  bidder's  proposal 
is  the  least  sum,  he  is  the  lowest  bidder. 
The  faot  as  to  irtxetheor  he  Is,  or  not,  depends 
upon  a  proper  consideration  of  other  questions 
besides  the  price.   One  elase  of  material  may 
■ake  a  vuoh  more  durable  and  satisfactory 
hlgheey  than  another,  and  may  be,  therefore, 
really  cheaper  at  a  higher  price  than  the 
Inferior  at  a  lover.'* 


To  the  saate  effect  Is 

akRZ   TS.  CITY  OF  NKSPORT, 
190  Southwestern  670. 

In  Mo<^,ulllln,  Second  Edition,  Volume  9,  Section  I3I2, 
the  following  quotc.tlon  appeEirs: 

"The  faot  that  the  authorities  specify  different 
kinds  of  material*  putting  the  materials.  In  a  sense, 
In  competition  wltii  each  other-  does  not  constitute 
hlndranoe  to  competition,  even  though  the  authorities 
cannot  decide  which  material  to  use  until  after  all 
bids  are  presented.  They  muy  specify  different  kinds 
of  asphalt  for  street  improTement,  or  free  or  limestone 
flagging  and  artificial  cement  stone.   So,  too,  they 
may  specify  brick  or  bituminous  macadam,  and  may  decide 
after  all  bids  are  reoelTed  to  adopt  one  or  the  other 
and  they  need  not  select  the  cheeper  of  the  two. 

Where,  howerer,  the  charter  or  statutes  require 
the  kind  of  m&terlal  to  be  stated  in  adTance,  the  pro- 
Tislon  must  be  complied  with,  and  alternative  epeoifl- 
oations  will  not  be  permitted." 

In  principle,  I  am  unable  to  see  wherein  there 
would  be  any  difference  in  the  consideration  of  different 
materials  and  in  the  consideration  of  different  routes  if 
bids  for  the  Altamont  ^aas  i^ioute  are  sou^t,  so  long  as 
the  specifications  orer  each  route  are  definite  and  in  ac- 
eordanoe  with  our  Charter.   There  are  many  elements  that  the 
Board  of  Public  ??orks  would  of  necessity  be  compelled  to 
oonslder  In  awarding  a  bid  for  either  route.   The  Corral 
Hollow  Route  may  be  lees  costly  In  operation  than  the 
iUtamont  aoute,  and  while  the  prlee  for  the  actual  oon- 
struotion  between  the  two  lines  may  differ,  the  actual  cost 
to  the  city  m&j   be  less  in  the  final  analysis  for  the  route 
that  costs  the  most  to  construct,  and  the  Board  of  Public 
^orks  would  be  Justified  in  accepting  the  more  costly  con- 
struction if  the  maintenance  and  operation  would  be  less  than 
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orer  the  rout,  for  irtileh  a  nialler  «uxii  wa.  bid  for  conatruotion. 

_     .      ^        ^^  ahort,    It   is   the  duty  of   the  Board  of  iTibile 
!?o^«t°  jonsldar  all  elemanta  in  datermiuing  inLVf  the 

S^noini''  J*«  "*^^«»*y.   ^^^  «  conatruotion  and  malntan^oa 
Btandpolnt.    Is  the  aiore  beneficial   to  the  city. 

4^  ,^   ^}  ^®  ^  opinion  the  Courta  would   com  true  your  acta 

JLt  h?i*r^°!>,^^*'  ^'^  ^^*^  projeota  an  effort  to^btli^the 
beat  bid  for   the   contemplated  work.      This  la  particularly  t™. 
in  ▼i«w  of   the   fact  that  apeoif ic*.tiona  are  d?awn  wltt   the 
diatinot  understanding  that  all  bide  aay  be  re^rStld. 

Contrary  authoritiea  to  the  foregoing  are  found  In 

COGCffiSHALL  va.    CITY  OS  DBS  MOIHK, 
41  Northwestern,    617; 


and 


SUPIiRIOR  lNCINErj.TOR  CO.   va.    TiMFKlUS 
51  Southweatem  (2nd)  391;  * 


GBACE  T8.    FOBES, 
lie  N.    Y.    S.    1068. 


Theae  oaaea  have  been  examined  but  I  am  of  the  OBinion  tmw 
well  be  legally  distinguished  from  the  fa.ta  iLder  conaJ^r- 

!ni«f;  *f   ^  ??°^'  °^^®^  °^*«^'    bidders  are  permitted  to 
submit  Virtually  their  own  plana  and  specif iSatlons! 

»ont  Pass  R^uJe":  5?dTL"ce  ^^7^^  f  ^^U  lltl^Mlt  t'T 
llVxtt:\'lfT^^.'^  '"  as  tS^cl^de-ihli'irJ^JSe^  ?o^Jt%?°  "aJso 
■eotlcn  4  of  Ordinance  9044  should  be  amended,   as  under  this 

v^Jl  easementa  of  right,  of  way  over  the  Corral  Hollow 

Route.     A6  to   lAiether  thia  has  been  done  I  hove  not  been  In- 
rormed. 

nrftn.r.  ^.a}^  ^'  ^^  conclusioH,    therefore,    that  you  may,   under 
«??       °^"»*^«*»    Bolioit   bids  for    the  Alta-nont  Pass  niute  as 
?fiJ/"  tti«  Corral  Hollow  Route,   and  not  destroy  oompetitlvS 
bidding  contemplated  under  our  Charter,    and  when  bids  for 
both  projects   are  received  by  the   Board  of  Public   uorks  it  will 
beeome  the  duty  of  this   Board  by  rejecting  all   bida  of  one  or 
the  other  proposed     routes  and  awarding  to  the  beat  bidder  the 
oon tract  for  the  eonstruction  of  ttie  line  over  the  route  selected. 

It  is  very  doubtful  in  my  iiind  if  any  procedure  could 
be  adopted  by  you  at  this  time  whereby  you  could  retain  the 
designation  of  the  routes  considered  after  bids  had  been  receded 


■g  9%an 


toott^iniuaoo  tol  Aid  m/sm  mtm  vcSSmam  b  jfDlxfv  icl  miuoi  BAi  *mto 


otLdui  tu 


•    ^l«    -   ^       ~J  ..  w        OS/        a  '  i  A  '^  X   ▲  C    IV   J        .?   i.  '    1  -^ 

,8X«Z0M 

;It'i;   (Ltt^J   CIS ••«;;.- II. 


.S-. 


ilQ«»^Q  cae 


■<f  ^!^r•^ 


*.ii 

Ci> 

&&i^.: 

^-^f* 

90 

fflflr 

•duwl 

■tf»f»» 
8 


-ai  ii»»ii  tea  •ymti  1  one: 


iin#  letiie. 


9\'  . 


8...      


T  ot *  1^  r*  v''    «  7  '  f  -T  "  f  0  n  c 


Mil. 


i/t     •.•-    1199 

'00»d 

-'ft 

'0 


SBagtti9t 


Page  4, 

by  the  Board  of  x'ubllo   «Voiks,   and  by  re <  son  of    the  hazard  of 
peonalttlng  some  aitaok   to  be  m-xle  on   the   entire  pros  eedlngs 
In  view  of   the  neoea&lty  for   thie   oonstruotlon,    I  adTlse  agalnet 
the  •metment  of  any  leg!  el  at  Ion  that  would  eurtall  the  Board 
of  Public  Dorics  In   aoceptin-    bids  smd  awarding  oontraots,    aa 
has  been  the  long  standing  cue  torn* 

Yours   truly, 


CITX"  ATTORNEY 


public  Utilities  CoiBfflittoe 
Board  of  Supervisors. 


(2) 
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November   5,    1931, 


JUBJii^ST:      In  'in  .vooeptence  of  I3ida  for  c^hairs 
for  ..ohool     epartnent. 

I'mr  dirs: 

I  haire  b»for«  rie  your  r«4U«at  that  J  adylse  you  as  to  your  ri^i^t 
to  mttOMMxid  to  tbm   3o&rd  of  ^uporrleora  e  bid  oth«r  than  th*  lowest  for 
oertain  opsra  ohalrs  for  us«  by  the  ^ohool  Jepartment.     It  ap}>ebrfl   that  the 
uroltaeer  of  supplies  advertised  for  bids  for  these  ehalrs  under  ratlver 
definite  and  detailed  apeolfio&tlons.       angles  were   oalletl  for   to  be  ouL- 
mltted  with  each  bid.     ;jeraral  bids  vers  reoelT»d;   the  lovpsst  beln^,  for 
a  Qhalr  ffianufaotured  In  an  eastern  elty,  aaA  distributed  tiiroush  its 
loo&X  af;enoy»     The  next  bid  is  inade  by  a  loool  manufaoturer,   but  the 
differonee  between  the  last  iriwitloue^  bid  and  the  low  one   is  iior^   than 
the  aiaount  of  the  differential     rovided  for  In  the  1931  .vot,   aa  being 
allowable  in  faror  of  looal  nanufaoture*     I  understand  also  that  tlie 
.vchool  JepartDient  lias  adylsed  the  .urohaser  of  supplies  that  the  elmlr 
offered  by  the  low  bidder  Is  satlsfaotory  to  t];e  depart&ant*     Tou  ask 
as  to  your  rl>:^it  to  reooM^iend  other  than  the  lo^  bid. 

The  >ur<dia8er  of  supplies  Is  appointed  pursxiant  to  Chapter  IV 
of  Article  II,   and  nle  aut'iorlty  Is  defined  by  the  saoe  artlole,   which 
also    srovldos  that  the   board  of  w.uperTiiors  shall  by  ordinance     rovlda 
a  iaethod  by  tvhloh  all  suppHes  shall  be  purchased,     ordinance  lio,  5880, 
New  ::>erles,  ims  adopted     ursuant  to  this  auta^ority.     The     ertinent     ro- 
Tisioosof  the  ordinance  are: 

"♦All  oontreota  or     urohase  orders  shall  be  nade   v<ith 
the  lowest  responsible  bidder,    quality  of  the     roduot  offered 
and  delivery  to  be  oonsldere- ;  and  provided  further,    tiiat  if 
the     arohaser  of  aupylies  believes  that  the  ,;ubllc  interest 
would  be  subserved  by  aooe::tins  other  than  the  lowest  bid,       4»  e««» 
the  reasons  for  iioce-tltv:  such    .ii'^ier  hid   i;hall  be   oulxnltted 
iB  writing  as  a  pert  of  the  award,    and  a  copy  thereof  filed 
with  tha  auftitor,   and    provided  that  no  award  shall  be  stade 
to  any  bidder,   other  than  the  lowest  bidder,  except  in  oon- 
slderntion  of  deliveries,   or  on  account  of  tlie  quality  of 
the  article  or  articles  offered,    to  be  deteisilned  by  such 
tests  as  rray  bo  roquired  or  reooimaende     by  tie   purchaser  of 
surtulies.     The  purchaser  of  supplies  vmy  with  tiie  approval 
of  the  loard  of  uuperrisors,   reject  any  and  ell  bids,   or  tha 
bid  of  any  one  or  nora  articles  aabraoel,   when  /ubllo  in- 
terest will  be  subserved   thereby." 

The  ordinanee  above  mentioned  and  quoteu  froa,   havlB^  been  en- 
acted pursuant  to  charter  uathority,  has  the  same  force  and  effect  as  it 
it  were  a  |>art  of  the  tfiarter  itself. 

iiAaRi^oN  V.  noaroB. 
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It  vould  a^paar  from  the   quot«d  laagUAg*  of  the  ordluance  that 
there  is  a  oertain  amount  ot  dlsoretlon  T«8t«i2  In  XhB  ?uroha««r  as  to 
aooeptine  other  timn  the  lowest  bid.     This  diooretion,   hoifOTsr,    aannot  be 
arbitrarily  es^roised,   and  there  is  very  crare  doubt  If  it  e«n  be  at  all 
exercised  idiere  the  bid  is  nade  u^on  definite  speoific  tiona,   cs  in  the 
inbtaat  ease,  and  tho  lov  bid  coza^liea  with  all  of  the  cpccif  ie&tions^ 
for  the  reason  thctt  it  is  to  be  jpresusMd  vhtn  specif  Ic:;^  tlons  are  sj)- 
Bitted  under  which  an  article  Is  to  be  oMjaufacturod,    that  the  specifica- 
tions either  call  for  the  hlfjhost  ciuality  of  the  article,   or  that  they 
call  for  the  article  vUich  the    ;ity  desires*     The  rule  is  different 
where  the   specific!" t ions  ere  incom;:lete  or  indefinite,   or  where  a  pat- 
ented or  proprietary  article  is  being  purchased,   or  where  the  ^urohae« 
is  belnfi  aade  by  stuc  le. 

AS  I  have  said,   however.   In  the  instant  case,   the  apecif  iof  tions 
are  definite  in  every  respect,   and  if  the  lov  bid  cos2>lies  i^ith  the 
speelfications,    the  discretion  which  exists  in  osses  wher*  purchases  are 
■ade  without  specifications  cannot  be  exercised*     I  beliere  that  this  is 
so  even  if  there  should  be  socae    articular  point  about  the  higher  pet  iced 
artiel*  which  might  e;ive  it  the  adTantoge  OTsr  the  lower  one,   for  if  the 
purchasing  body  bellered  thet  this  particular  thine  to  be  of  sufficient 
im-ortanoe  to  give  .reference  to  the  higher  ,riee     article,    it  should 
have  been  included  in  the  S;^clfi  cat  Ions.     These  views  are  sustained  by 
the  decisions  of  iiaany  of  our  courts* 


>ee: 


"A.v  V*   CITY  Of  TICBKTOH, 


This  was  a  ease  where  the  city  callee  for  bids  for  fire  Lose. 
The  pxbpoosla  called  for  a  warranty  for  six  years*     The  !:lsh*r  bidder 
offered  a  warranty  for  ni:ie  years.     The  higher  bid  was  accepted  and  the 
lower  bidder  oarrle  '  the  r«tter  to  the  courts*     In  disposing  of  the  ease 
the  court  ssdd: 

** Another  clalu  on  the  ^jsrt  of  the  city  is  made, 
whieh  is  based  on  these  facts:     The  advertlseBient  calling;  for 
propoaals  declared  *that  bidders  must  give  a  warranty  relative 
to  durability,   etc.,    for  at  least  six  years;'  and  it  rscuired 
bonds  for  the  'faithful  fulfillment  of  this  suap«uity»'     rhe 
proposals  conorally  offered  a  warrenty  for  six  years*     The 
Trenton   mbber  Comjany  xiide  such  an  offer  in  its     roposal  at 
83  cents*     in  its  .roposal  at  $1*19  it  states:      *Althour^  the 
advertlsesient   calls  for  a  guaranty  for  six  years,    we  wo.:ld  slate 
that  "^  *   ^   *  we  are  ^^erfectly  willing  to  furnish  a  warranty 
relative  to  durability,   etc*,   for  the    tero  of  nine  years** 
An  exrlanetion  of  tho  lUcher  bid  is  given  by  one  of  its  offi- 
cers*    JTe  testifies  that  the  hose   rxoposed  to  be  E»de  \nider 
that  bid  is  in  evex7  respect  such  as  tho  advertiijenent  called 
for,    but  that  It  is  r^ade  by  a  .'Soullar  izrooess,   which  •  reduces 
a  Kuoh  li£hter,  more  plieble,  and  therefore  more  UDCfui  hose, 
and  also  a  hose  of  much  greater  durability,    so  thct  the  cou^tany 
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oould  aafcly  varrcnt  it  for  the  longor  tlia»*     The  aco«ptano« 
of  the  bid  of  the  Trenton  nubb«r  Jom-enj  was  reoormoaddd  by 
the  ooronlttee  of  oounoil,    in  ^art  oecause  of  Xho  prpposed 
verranty  for  nlnt  yeere.     The  contention  le  that  council  l^ad 
&  rlcht   to  look  at  the  oxtent  of  warranty  of  durt  blllty  in 
deterninlnfi  vho  wifi  the  lowest  bidder,   and  since  hoat  vLloh 
Till  last  nine  years  will  oost  loss  in  each  year  at  the   ,riee 
of  ■^1.19  per  foot  than  hose  which  will  only  last   alx  ^'ears 
vlll  cost  at  the  lOT^eet  price  offere:^,   th&t  tl^e  bid  of  the 
Trenton  Itubbar  Oomyany  at  ^1.19  per  foot  was  in  fact  the 
loTrest  bid*     But  the    iuestlon  thus  raised  le  not  ;^resented 
by  the  case*     :;hether  or  not   .ropo&als  nloht  be  invited  in 
suoh  r.ode  tliat  the  term  durin^^  which  tlio     urability  of  the 
vork  to  be  furnished  should  be  vnurranted,    ahoxild  enter  into 
tad  become  part  of  the  bid,   and  mo  tend  to  affoct  the   q^iest^ 
Ion  as  to  the  cosu^ratiTe  hlghne£is  or  lovmess  of  the  bids, 
need  not  be  ocnsidered.     The   iToposala  here  isere  net  oalled 
foj.  ^.  r.   f   .<      '^nner;   un  the   contrary,    the  edTerti^e'-ient   :  la  in- 
ly .  bids  to   the  exiireaa  condition  of  a  warrp-nty 
for  c, »,  a.«...>«   Jix  yecrs*     Hot  the  least  Intiosatlon  wao  t;iven 
that  an  offer  for  a  Tiiore  ojcteusivo  ^tarranty  should  be  rc- 
oolTdd  or     dxsiitted  to  influence  the  ai^ard* 

In  Jsy  Judgment,   the  contract  ewerde  ,   with  a  warranty 
of  nine  yters,  v&s  not  the  contract  for  *iieh  ,  ro^osnls 
were  aak«d,   and  therefore  the  coni;>otition  required  by  sec- 
tion 107  of  the  charter  was  not  afforded.     The  contract  »o 
awarded  was  not  wltJiin  the  ^ower  of  council,   booauae  not 
ctade  In  the  manner  reaulredj  and  it  is  vlaln  that  the  atvard 
im.s  net  i^de'  to  the  lowest  bidder  of  those  who  bid  accord- 
ing to  the  r^tiulreaents  of  the  adTertisaB^nt*     The  proceed- 
ings brought  here  by  this  vsrrlt  must  therefore  be  set  aside.* 

Also: 

UOGOTJ.KS  T.   CITT  CF  THSi^TCN, 
86  Atl.   539. 

In  the  Ic&X  case  cltad  specifications  were  ;  re  pared  for  certain 
afcreat  \vork  including  brick  :icvonent.     :ait;les  of  the  brick  proposed  to 
be  used  were  diroote     to  bo  oubmlttod  \!»ith  the  bid.     The  board  accepted 
a  high  bid,   and  the  lower  bidder  iirotested  to   the  ooiurt,   and  in  dellTBr- 
lag  the  matter  the  court  said: 

"It  is  further  virr^d  by  the  defen  ants  that  if  the 
act  of  April  1,   1912,    is  held  to  be  valid,    its  requirements 
had  been  ooa  lied  with  In  awarding  the  contract  to  Reld  k 
Oo.     rhe  arcumont  siade  in  support  of  t;«ls  is  to  the  effect 
that  the   s : irit  of  the  act  requires  all  intending  bidders 
be  .^-laeed  on  equality  in  submitting  their  bids.     It  does 
not  prescribe  how  specif loatlons  shall  be  drawn  nor  does 
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It  fix  thtt  oondltlon  wiiloh  th»  iauxiloi,«l  offio«rs  ^uay  im- 
;•••••   It  Is,   txierefort,   urgai  that  t^ie  laf«reno«  be  drava 
froB  tuo  faot  thut  th«  d J ee If i options  oallad  for  sam-des 
of  triok  t^icit  it  waa  understood  that  tha  quality  of  the 
sounrle  i^^uld  control  tha  award,      .nd  tUia  Is  said  to  \>m 
aiada  eXaar  by  tba  faet  that  all  or  the  bidders,    including 
tha     roseeutor,   subalttad  saTsral  bids  at  different     rloaa 
for  the  different  »am  les,   end  that  tho     roseoutor  did  not 
understand  tiiat  Uis  briek  for  the     loweat  prlaa  would  neoess- 
arily  or  evan  irob  bly  be  seleated*     Tlie  obvious  answer  to 
thla  is:     Tha  propoeal  for  tha  work  fixes  a  standard,     Tha 
fast  that  the  samples  sera  required  to  be   submitted  was  In 
BO  wise  fer  tlws  purpose  of  altering  t>ie   atandtrd  fixed  by 
the  proii^aal.     rue  agreed  stute  of  t'^e  ease   ifcows  t'r^t   ISxa 
briek  sukMBiltted  b     the  ;.roa60utor  oor.plled  with  ti^c     ropceal. 
?or  this  reason  tiic  defendants*   contention  cannot   ;  revel  1. 

In  (Jasa  v»  Trenton,    76  i\',  J,  Lew,   696,   on    age  698, 
74  Ail*  672,  on  page  673  (Jourt  of     rrora  and  Appeals), 
aata:  lea  of  tha  i^itarlala  to  be  used  weira  to  be  submitted, 
az^  Justice  Raac!  sayst      ♦or©  ^^.irpoec  of  Iftie  dei>08it  of  thesa 
saasplea  was  obrlovialy  to  enable  the  engineer  to  ascertain 
whether  they  oonformea  to   Uie  description  contelnod  in  the 
proposal;  but  another     ui'^ose  was  thct  they  aiiould  rcnala 
as  stand&rda  by  i^iioh  all  loaterlals  furnished  in  executing 
the   work  could  be  ooriparad.*     vire  are  unable  to  see  how  tha 
subBlaslon  of  various  sa^.los  by  the  bidders  in  any  wlsa 
raliaTwa  the  ooiuRlssloners  from  the  statutory  duty  of  award- 
lag  aontr&ct  to  the  lowest  bidder,   provided  t2uit    he  has 
submitted  a  saapla  which  ooiaes  up  to  tlxe  standard  of  the 
pioposal.     To  adopt  any  other  view  would  be   ..estruotlve  of 
the  loijislatlve     -oilcy  istilch  r:ai:ifestly  was  and  is   to  f^uard 
aralnat  favorltlam  and  sxtravajanoe  in  tha  award  of  contracta 
for  work  and  o^terlals  let  out  by  lUbllo  bodies  for    ublic 
uses,     r^eoause  a  sample  subt^iltted  by  a  hi£;heat  bidder  Is 
a  better  brick  for  the  highsat  price  than  the  lower  bid 
would  i'ur;ii3h  is  no  Justification  for  the  aw&rd  to  a  Mchar 
bidder*     If  it  were  otherwise,    then  it  is  rsianifest  that  the 
statutory  roqulronienta  for  .)ublio  let  tins  ia  a  useless 
prooe'ure.     It  a^ijoarlng  froa  the  &gread  case  tiu)t  the 
prosecutor  in  subudtting  iilr     royosal  for  tl  o  doinc  of  the 
wortc  aiid  fumishinf:,  the   bri  U^v  trie   contreot  ooR.aied 

with  til©    Specif loatlon*,    j:- -  jnts,   txi-A  f.dve:  tioeroent 

In  all  ::i:rtloulara  and  waa  iae  loweat  bidder,    the  oontraet 
ahould  have  bean  awardad  to  hia*** 
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Let  It  be  uadarstuod,   homYer»   that  it  Is  the  duty  of  the 
i\irobe.8er  aad  of  the  Hoerd  of  ~>uperrlaora  to  determine  If  the  sac  lee 
submitted  ooM,-ly  vlth  the  STieoifloutlono  j^ropoood,   a/id  full  :>ovifer  la 
lod(^ed  with  tlie     xiroheeer  and  tlie  :ioard  to  rejeot  the  offer  of  any  bidder 
whose  article  does  not  so  eomply.     The     xiroheiser  end  tlie   Board  oay  also 
toke   into   oonslderetion  the  responsibility  of  the   ros^ootive  bidders  in 
so  fur  as  nay  affeet  ability  to  ];«rfom  the  eoatraet* 

hlle  your  Jonoolttee  is  to  be  oosmendei  In  Its  endenTor  to  ob- 
tain £;oods  and  supplies  of  looal  .roduetioit  or  taaaufaoture,    In  nhioh 
effort  I  anst  heartily  oonour*   your  power  in  t^ils  regard  is  limits     by 
the  differential  provided  for  in  the    .trte  Etat^ate,   end  unleas  the  dlff- 
ertinoe  in  prloe  is  within  the  anount  of  this  differential,   the  fact  that 
one  bidder  nturos  hla   [^oods  locally  while  another  does  not,    is  not 

of  itsolf  .ciont  reason  to  prefer  a  high  bid  over  a  lower  one. 

Hespeotfully, 


To  the  wMBBltte*  on  supplies 

of  the  l?oard  of   .upervisors, 
Jity  Iiall. 
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aof«i*«r  IS,   1931. 

dDBJBCTt     Crdln&n««  Ko.  8803   (Hew  uorie*}  la  a  joIIm 
Regulation  Applicable  to  all  tala  Cper* 

Atia^  in  w»an  Tnmeiaoo,   whet  lio 

(corporation  or  Otherwlae. 

Gentleown} 

This  aaknoideAg**  r«o«i:>t  of  toxit  eoaaavmioation  of  raoant  dat« 
propouAdinc  the  following    :>ro  oaltlon; 

"joea  Crdlnanoa  Ko.  8003   (Rer   ^erles),    ro-ulrlnc 
a  pexvlt  fTon  t:il3    }4partraat  affeat  all  hospltala  ineludin^ 
the  u  l'iiiX%   or  la  it  lloltad  only  %o  thoa«  ia- 

atitUi..  .       by  oloaad  oorpozationa  aoA  aandiiated  for 

profit  i"* 

SiJSUlM, 

irdlaaao*  Ho*  dOOf  {mm  siariaa)   la  an  enaetaMlt  •xpMsaliP*  of 

the  poXloa  ^►ovror  frrrita  ;  •tc  **i3   ;ity  and   jc^ty  of  j^n  ?r«BQla«o  uaiar 
Urn  tanM  of  s  XI,   of  the  Uor.jtltutlon  of  tiia  otcta  of 

Califoinia,   k^..  .    tlio  ucid  i&unloi.xLLlty  in  txie   .'rovlaiona 

of  ^ubaectiw..  1,      tjjU<>n  1,    ^^ia^irtwr  II»  ..vXtiola  II  of  it*  Jriartart   in 
tiia  folios**..;,  j.<v.-^wku.ti>i ; 

"..aoUou  1.     .>ubjact  to  tho  >aroTlaio&s, liaitatioBA 
and  roatrlctione  In  thla  Jimrtar  oontalnod,    the  loard  of  Jupar- 
Tiaoira  shall  auva  ^ovforj 

1«  To  ordalxi,   :july3  and  enforoe  within  th« 

liraita  of  the   Jlty  and  Juunty  all  JMoaaaary  loaal,   :jo11o«,    aaia- 
Itavy  aiKi  otaar  laHa  ard  ragulatioaA*" 

I'ho   1  T^!:.l,  ilf::i  ili.5oi    u    .aiders tlcii  is  applieabla  to  all   -araona, 
firma,    ocr                                                 .>.»  iaalatai^alnc*  oreating  or  aat&bllahlng 
any  hoapitu^,    .— ._;^  j...„-u —                 v  irj,in  •  awm«,    uy,A   -in^.far  ea  tha 
Unlrersity  nos-iitals  ere  oov  olaaaifioetlon 

of  entitiaa  aubjaot  to  t:io  i    -*^,*,, ...^   ^  ^^     .^^.  ...v... 


You  are  informed,    %'^^*^^-C'^v;    that  ordinanoa  lio*  8803   (llav  wariua) 
ia  not  li.il«od   to  txiOite  .:i  oyiiX-t*U»-.  \^    elou«;    isofr^orationa  &nd 

aonduotod  for   .<rcflt,    oxiw    «.    ^,  ^^   -^  all  koepitala,   Loalth  Instituticna 
and  nurain^;  hc.yos  in  .>an  I'^ranoiuoo,   wahtkar  ocuductad  by  ^^raon,  f  inn, 
aorponxtion,    (rubllo  or  ^riv&ta)  or  aaucoiation. 

Heax>«otfull7, 


Departoent  of     ublie  JfeeJLth, 
\etln2  health  Of floor, 
1C35  llloaion  .troot* 
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19,   1951. 


JUBJiiCT:     Salary  of  Clerk- ^teno{iraphor  In 
ClTil  ^•rvi«e  Cormi8filon. 


Dear  ^iri 

I  hare  be  for*  a«  your  request  "^fkrlpc  a«  to  whether 
or  not  you  uhould  audit  the  desiand  of  Mrs*  Dolan,  eisployed  in 
the  OlTil    >erTlce  Oocmilsslon  as  a  olerk-stenoi^apher. 

I  understand  that  ^'ra*  Dolan  was  employed  as  olark- 
stenographer  in  the  Glvil    >ervloe  Cosoilsslon  In  conforc^lty  with 
the  olTll  service  regulations  of  the  charter*     I  further  under- 
stand that  for  the  first  six  nonths  of  her  esiploynent  she  was, 
In  conformity  with  the  proviaions  of  the  ordimmce  of  the  Board 
of    >ui>ervioors,  pnid  a  salary  of   ,150.00  per  month,  and  that  at 
the  expiration  of  said  porlod  of  six  months  her  salary  was  rail 
by  the  OiTil    .ervioe  Coenission  to   ,^175.00  per  month,  and  that 
since  that  time  the  semi-montlily  deinands  for  her  salary  hare  been 
approved  by   the  Civil  service  Goi-ajiission  and  forwarded  to  you  at 
taat  rate,  end  you  now  ask  if  the  increase   in  aalary  is  re^-^lar. 

I  note   that  the  budget  ordinance   for  lfiSl-52,  under   the 
head  of  Appropriation  12^,  contains  Item  £06  for  one  olerk- 
stenographer  at  an  annual  salary  of   ,22£0.00. 

section  17  of  article  aIII  of  the  Charter  gives  to   the 
Cono&ission  the  right  to  employ  such  persianent  assistants  as  aiay  be 
necessary  at  auch  salaries  as  the  .supervisors  stay  fix  upon  the 
recorsiRendation  of  the  Cormission.     The  adoption  of  the  annual 
budget  ordinance  was  the  fixing;  of   the   salary  for  this  position,  and 
as  the  raatter  of  the  promotion  of  employees   is  one  which  i^i   regulated 
by  rule  of  the  Civil   .ervioe  Consalssion,  end  the  Civil   .>ervioe 
Corstiission  have   provided  T.)mt  pr^i^tions  shall  be  departatental,  :  rs. 
Uolan  i:^  entitled  to  the   position  which  c^.he  occupies,   provided  that 
there   is  no  person  working  in  the  office  of  tne  Civil  ^ervioe 
Coanission  standing  hii,:her  on  lier  list  of  eligibles,  which  I  under- 
stsnd  ie  the  case* 
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In  view  of  Vr.o  rorenolag,  ycm  tr«  advised  that 
lira*  Dolan  1^  entitled  to  receive  the  salary  fixed  by  the  ClTll 
^errloo  Ooiaalsslon  lor  her  employraent ,  and  therefore,  her  deu^nd 
ehould  receive  your  approval* 


g>lQeerely  yours. 


CITT  ATTOHi;*):. 


To  the   auditor* 

Copy  to  the  Civil  .service  Cot^lsslon* 
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•   Zii,  19^1. 


btlBJSCTt     Prevailing  Jiote  of  //age  Ordlnanai   1b 

Applicable  to  Chairs  iXirohaaed  for  the  'card, 
of  Liduoation* 


Daur  i.irt 

I  haTo  before  ne  your  latter  of  the  19tli  inst*,  relatire 
to   the  aborre  mentionod  aubjaet,  which  letter   i^    concluded  by  the 
following  paraj:.Traphj 

**I  would  like  to  hiiTe  from  your  of  floe  on  or 
Ti.      before  oar  meeting  eoirrenea  on  nmxX  ^^ionday*  an  opinion 
«e        as  to   thtt  laec^Hl^y  of  Bill  I^o«   d405,  ordinfiiuoe  l^» 

U995  (!.««  ;>erlea)t  (iod  if  in  your  opinion  this  ordinance 
coiild  be  afiiended  so   thut  our  local  manufacturer  a  will 
not  be  bidding  under  the  handicap  which  thay  nre  now 
bidding  on,  aocordtog  to  said  ordinance*  " 


OTlhlQU, 

urdioance  Ho*  899S  i^ntioned  in  your  letter  waa  pasted 
by  the   ^^oard  of  ..^upervleora  on  i  ay  18,  1951,  and  approred  by  the 
L.ayor  on     ay  ^Snd.     I  believe  that  the  ordinance  la  a  valid  exercise 
of  the  legial&tive  power  of  the  Board  of  .^uperviaora.     ...Imilar  laws 
and  ordinanoes  have  been  upheld  by  the  highest  courts  of  other  states* 

In  PSOPLS  ▼•  CRiuHS,  Court  of  Appeals,  K*  Y.,  106  x,.   ^. 
427,   the   court  saidj 

''In  the  assertion  by  the  atate  of  its  rickt 
to  control  the  Banner  in  which  public  work  Khali  \>9 

conatructed,   it   is   iranaterlal  vfhether  the  public  worl: 
is  done  clireotly  by  the  state,   or  by  a  ramie ipallty 
or  independent  contractor*" 

In  llORijui  V*  lJ£,L.JiSY,   218  11,  Y.    ^up*  571,   the  court  ex- 
pressed the  followli^  views  on  the   subject; 

"The  wage  scale  adopted  by  the  contractor  doing 
public  ^ork  nay  therefore  be  subjected  to  the  sans  rules 
of  application  within  the  general  principle  of  the 
statute  aa  are  eaployed  by  the  authorities  in  fixing 
wsi^s  of  labor  directly  ei&ployed*" 
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iOao,   .NOIiRlS  Y.   CITY   OF  L^.VTOW, 

X4Q  Pao*  123. 

The  court  hold  tbot  a  orovlBlon  in  a  contract  bet«««i 
a  city  iind  a  contractor  to  pay  unskilled  labor  ut  the  rata  of 
twanty-flva  cents  per  hour,  »hor«  It  appears  from  the  evidence 
that  this  amount  was  the  current  rate  of  wages  in  said  city  at 
the  time  the  contract  was  entered  into,  is  not  violutlTo  of  any 
constitutional  or  ijtatutory  pj*oviaion,  or  contrary  to  any  rule  of 
yublio  policy. 

On  P'ebruary  18,  1931,  this  of  flee  had  oeeasion  to  adrise 
the  Board  of  imhlic  Aorke  on  r.  similar  subject ,  and  in  that  opinion 
we  advised  the  Board  of  :>ublio  uorks  that  if  the  lioerd  of  .^oiperviaors 
would  adopt  en  ordinance  providing  for  a  prevailiiOG  rate  of  wag* 
that  it  would  be  valid,  and  we  are  still  of  the  san*  opinion. 

As  to  the  right  of  the  Board  of  Jupervitiors  to  aaend  the 
present  ordinance  eieutioaed,  you  are  advised  that  the  Board  has  the 
right  to  &:t:)end  It  as  It  did  to  pass  it  in  tha  first  instanoe* 


^inoeroly  yours. 


CITY  AZI'OiafvT. 


jfBian%ly  sm* 

To    ..uperviaor     ^ft]:iOB  B*  iM^^^tHxf*  •  ^.     ^^'Atmukt 
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'•    24,    1931. 


'^;    S0BJi:CT:     Teaoherc*  Tenur*  Under  1931  Charter. 


0«iur  J  Irs: 

I  am  in  reoalpt  of  your  request  for  an  opinion 
as  follows : 


RS;.TTSST> 

"In  the  new  aan  Franoisoo  City  Charter 
there  is  a  provision  giving  tenure  rights  to  oer- 
tifieated  employees  in  administrative  and  super- 
visory positions.  The  language  is  as  follows: 

*iwll  teachers,  heads  of  departinents, 
vice-principals,  principals,  supervisors 
and  directors  shall  be  classified  as 
permanent  eriployees  in  their  respective 
positions  after  they  have  been  successfully 
ep^loyed  In  such  positions  in  the  school 
departnent  for  a  probationary  period  or 
three  years*   In  the  absence  of  any  action 
to  the  contrary  by  the  bocrd  of  education 
at  the  end  of  the  third  year  of  such  em- 
ployment, the  classification  shall  be  con- 
sidered as  permanent .  A  deputy  superin- 
tendent shall  be  classified  as  a  penaanent 
employee  in  such  position  in  the  school 
department  in  which  he  was  penaanently  em- 
ployed iiraned lately  prior  to  his  appointment 
as  deputy. * 

The  Boerd  of  education  desir«s  to  be  advised 
whether  or  not  a  principal  who  is  in  office  at  the 
date  the  New  GiiOrter  becomes  effective  and  who  has 
held  office  as  prinoipsLl  for  three  years  iusnediately 
prior  to  this  date,  will  thereby  be  given  tenure,  or 
whether  the  provision  of  the  Charter  n»ans  that  the 
probc^tionar;^'  period  must  be  served  following  the  date 
of  the  inaxiguration  of  the  Charter*" 
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2. 

OPIHIOH. 


vittOtlon  135  of  the  1931  Chai'ter  contains  a  para- 
graph identical  with  the  aforesaid  ouotation.   It  is  my  opinion 
that  this  portion  of  the  chco'ter  provision  indicates  thtt  any 
person  mentioned  in  the  provision  attains  tenure  at  the  end  of 
three  years  of  probationary  work. 

It  is  i*urther  my  opinion  that  if  a  person  has  been 
acting  as  a  teacher,  vice -principal,  principal,  etc.,  ror  a 
period  of  three  years,  such  person  iiTEnediately  attains  tenure 
upon  the  taking  effect  of  the  new  cho^rvsr. 


Respectfully, 


cm  ATTOHHSY. 


Board  of  Iduoation. 
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;:>UBJ£CT:     Iflllk  and  Bread  oannot  \>m  supplied 

gratis  by  Board  of  j>di;oetlon  to  Children. 


Dear  oirs; 


follows: 


I  am  in  rocelpt  of  your  request  for  an  opinion  as 


"Th©  Board  of  4:>ducatlon  would  like  to  be 
advised  whether  or  not  it  would  i-ave  uutuority  to 
make  an  appropriation  out  of  its  rundo  lor  the 

?urj)Ose  of  supplying  milk  and  bread  for  laid-raorning 
unches  to  children  wiio  are  undorwo i£;ht  and  in  need 
of  food  and  who  are  not  aolc  to  pay  Tor  the   food." 


QPIxMlOH. 


wOhool  districts,  suoh  as  the  City  urid  County  of  ^an 
Tranoisoo,  arc  creatures  of  the  law  and  hare  no  powers  other  than 
those  given  to  them  ty  statute* 

23  CAL.  JURIS.  55. 

In  view  of  this,   in  order  that  coney  night  be 
appropriated  for  the  purpose  of  supplying  nllk  ar.d  "bread  without 
charge   to  pupils,   authority  would  have  to  te  £;iven  ty  statute. 
The  only  reference  to  distribution  of  food  ty  boards  of  education 
in  nny  statute   is  that  set  forth  in  sections  *.730  to  6.755   in- 
clusive of  tl.«  ..chool  code,  v»hich  sections  deal  wltl  cafeterias, 
.eotions  1.100  and  1.101  of  the   Jchool  Code  provide   for  the  diligent 
care  to  t>G  health  lind  physical  dovolopxuent  of  pupils,  but  do  not 
seem  to  give  broad  enough  powers  to  distribute  milk  and  broad  with- 
out cliarge* 
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s. 


It  l8  therefor©  my  opinion  that  the  Board  of 
l£duoatlon  cannot  appropriate  out  of  Its  f\ind  any  money  for  the 
purpose  of  supplying  milk  and  bread  without  charge  to  pupils. 


Very  truly  yours, 


^or.   as 


OITT  ATTOP.NJ!.Y» 


Board  of  Education. 
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JCBJ2CT{     Tetohars  Day  b©  iJlscharged  v/hon 
Jervloes  not  needed  -  Jtibatitute 
Teachers  defined* 


Dear  .in 
follows: 


I  ara  In  receipt  of  your  reqweet  for  an  opinion  as 


■r^'<  I.* a      for  tM 

■'e  need  from  time  to  time  to  aTjpoint  teaehere 
for  short  courtes  in  oijr  erenlns  ^ehooia.       These 
coursea  operate  for  ten  weeks  or  sixteen  weelcs  and  are 
oalled  .  hort  Unit  Courses*     After  tlie  course  is 
ootipleted  we  have  no  need  for  the  instructor  far  the 
rcut  of   the  tine  unless   aiiOtLer  class  develops  x*or  the 

t-.ort  t.'nit  Ooursa.     Unless  the    jtatc  ^ohool  Code  -pQT'        *-^ 
alts  the  Rpxjolatisent  of  teachers  for  teraporary  c lasses »    ' 
we  wottld  of  necessity  hare  to  aftandoa  the  service  of  • 

short  iTnlt  Court^ee  in  our  evening  schools*  ^    '•••i 

In  this;  connection  1  here  been  reading  the   school 
Code,  5.520,     ubstltute    .mployeos,    .uty  of  Board  to 
Classify*      .'hii   section  of   tV.<j    lode  us  printed   in  the 
Iftijl  supplement  issued  by  the  :  eoordor  rTlntlng  and 
Publishing  Corspany,  is  as  follows? 

*:'oard8  of  school  trustees,  and  city,   fni  city 
and  county  bocrds  of  education  shall  have  power  end  it 
ahall  be  their  duty  to  classify  cs  aubstlttate  caployees 
those  persons  enployed  in  positions  requiring  eertifioa- 
tion  qualifications  from  day  to  day  for  less  than  one 
school  year,   to  fill  positions  of  rcLtilarly  enrployed 
persons  absent   from  service   (or  who  are  earployed   in  *» 

j^csitions  requirin^^  oertifioation  nuslifieations  in 
^ftX^Uiii^H^jPganoy  or   t&:'.?orary  schools  or  classes*)^ 

The  part  In  parenthesis  is  in  heavy  black  type 
and   I  bolleve   this  part  does  not  appear  in  the  original 
section.      Is  this  a  part  of  the  code  snd,   if  so,   is   it 
to  be  construed  with  the  rest  of  the  section  ia  whicii   it 
occurs?     If  this  is  done  does  net   thia  section  riean  that 
substitute  teachers  Ray  be  appointed  (1)   to  fill  a«y 
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Yboant  position  for  less  than  oi..  vul  year,  or 

(2)   to  fill  positions  of  regularly  ©laployed  persone 
absent  from  uervioe,  or  («>}   to  fill  positions  in 
eaer(i;ency  or  texaporary  uohools  or  olassesv     I  nlese 
the  Code  ib  to  be  oonQt2\ied  as  I  ]i«ive  indicated,   I 
see  no  reason  for  tho  co;js.a  after  the  word  "yeer*. 
The  plaeiri^;  of  ;i  coixsia  iaust  Indlcato  the  omicsion 
of  the  word  "or",  or  the  oaiosion  of  the  word  "tind"! 
I  asauJ9B0  it  is  the  word  "or"  &b  in  the  part  in 
parenthesis." 


The    >ohool  Code,  as  aniended  in  1951,  provides  for  the 
appolntamat  of  temporary  teachers*     ..ee  ^eotion  &«581  ..ohool  code. 
This  seetion  provides  for  th«  eiapioy^iiejit  of  tetiporary  teachers 
during  the  flrat  uixty  days  of  any  i*cItool  ttjn&.     However,  I  aja  in- 
fortaed  th&t  it  is  30?aetiiiies  neoessary  in  a  short  course   to  appoint 
a  teaoher  for  a  period  loni^r  thaB  sixty  days* 

In  BATSii  VS.   EQ^^BJj  OJ  iSDUCATIOii,   l^i©  jal.   145,   and   in 

LGSBH  v»«   IK'  Til)   vF  .iDUC^TIOK,   12  Gal*  k-fiV*   ^^^t   it  was  held   that 
school  authorities  have  the  right  to  diajilas  e  teacher  vshen  Tor  ao.Tie 
reason  not  personal  to  ths  teacher  his  services  are  no  longer  neoes- 
ssiry,  or  it  is  needful  to  fcjrego   th6K,daspite  a  oon^stltutional  or 
stattitofry  liiaitation  on  the  power  of  disiaissal.       .^.ec  also 
M  4.L.H.  1416. 

The  ^ehool  Code  as  it  now  ^^ot^d9  >>rovidey  for  teaoiers* 
tenure  for  probationary  and  persianent  teachers,      iowever,  the  rule 
anaAunced  in  the   fore^oiii^  oases  applies  to  the  InK^tant  sittiation, 
notwithstanding  the    school  Code  provisions  providinf:  for  .probationary 
and  perraanent   oosiitions.      In  otVi^:^  v/oras.   If  a   teacher  it  uo  longer 
needed,   the  Boto-d  of  education  need  not  retain  her  on  its  utaff ,   so 
that  if  ti^^tcial  Bourses  are  held  for  ts  period  of  ten  to  aixtesn  weeks, 
and  the  teacher  is  no  lon^^er  needed  at  the  conclusion  of  the  course, 
he  might  be  disKdased  and  not  attain  tenure  as  a  probtitiouer.     How- 
ever, the  ?oard  of  i^iduoation  cannot  vliscrimlnate  between  teachers, 
but  must  dlsjaiss  the  last   teaolier  or.ployed  N;;ith  rsiipoct  to  the 
particular  course* 

1  have  very  carefully  examined     action  5.520  of   tne    ..chool 
Code  whleh  you  h&ve  outlined  in  your  request.     This  section  l^ua  been 
In  effect, with  respect  to  the  pertinent   portions   to  be  considered  here, 
for  many  years  past.      It  read  ^iubc^tantially  as  it  now  reads  with  the 
exception  of  the  part   in  parenthesis  in  your  reo^uest*     ejection  5.520 
was  carried  over  froEi  sub-section  G,  ,>ubdiviBion  3rd,   -ection  ldO«  of 
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thfi  Politioal  Code,  and  has  been  the  low  of  California  for  many 
yeara     ast.     This   •  olltlcal  Code  section  wns  re-orvacte'l  Into   the 
.>ohool  Code  section.        li\  view  of  the   fact  that   the   section  has 
been  in  eifect  for  a  oon.'^iflernbl©   lon^th  of  tl-ae,    It  rrould  be 
xjiireaeonable  to  aestDBe  that  the   '.©irlelnture   intended  to  t:ive  it 
the  oonstruotion  contended  for  by  you.      it   ijj  qy  opinion  that  the 
aeotion  is   in  two  dletlnot  parts,   one  ending  with  the  t/ord 
"•errlce",   and   the  other  conmencing  v.'ith  t:.o  word  "or"  and  ending 
with  the  word  "olasses*'.     To  give  this  section  any  other  oonstruotion 
would  do  violence  to  the  leglalatlTe   lutor.t. 


Yery  truly  ycxira. 


CITY  LTTOTITI* 


To  the  Juporlntendent  of     ohools. 
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December  S2,  1951* 
'     t 

SUBJECT:   Substitute  Teachers  in  Temporary  or 

Emergency  Classes  -  Temporary  Teachers. 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion,  as 
follows : 

REw.UEST 

"In  your  letter  of  November  25th  on  the  subject  "Teachers 
May  be  Discharged  when  Services  are  Not  Needed",  you  do  not 
mention  the  pay  of  such  teachers.  The  Board  of  Education 
would  certainly  not  want  to  be  required  to  continue  the  pay 
of  a  teacher  so  discharged  for  the  rest  of  the  fiscal  year, 
especially  when  the  teacher  had  been  employed  to  teach  but 
«  few  weeks. 

Do  not  School  Code  Sections  5,407  and  5.520  give  boards 
of  education  full  authority  to  employ  teachers  for  temporary 
classes  and  also  to  classify  such  teachers  as  substitutes? 
Under  the  authority  of  these  two  code  sections  it  would  seem 
to  me  that  the  Board  of  Education  could  employ  a  teacher  for 
five  weeks  or  sixteen  weeks  for  the  purpose  of  teaching  a 
ten^orary  class  and  to  pay  these  teachers  for  the  time  cover- 
ed by  their  teaching  and  not  to  be  obligated  for  additional 
pay.** 

OPINION 

In  your  recent  request,  which  resulted  in  my  opinion  of  November 
25,  19S1,  concerning  the  riprht  to  discharge  teachers  when  their  services 
are  no  longer  needed,  no  mention  of  salary  for  such  teachers  was  made  by 
you,  consequently  the  question  that  you  may  have  had  in  mind,  but  did  not 
commit  to  writing,  was  left  unanswered.  However,  any  teacher  discharged 
because  her  services  are  not  needed  is  not  entitled  to  salary  after  dis- 
charge . 

Section  5.407  of  the  Sehool  Code  reads  as  follows: 

"Employment  for  Less  Than  F^ll  School  Year  Not  Pro- 
hibited. Nothing  in  this  code  shall  be  construed  as  pro- 
hibiting the  employment  of  persons  in  positions  requiring 
certification  nualificatlon  for  less  than  a  full  school 
year  in  temporary  schools  or  classes.   (In  effect  91  days 
from  and  after  May  15,  1931.   Stats.  1931,  Chap.  657.) 

section  5.520  of  the  School  Code  reads  as  follows: 

"Substitute  Employees,  Duty  of  Board  to  Classify. 
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Boards  of  school  trustees,  and  oity,  and  oity  and  county 
boards  cf  education  shall  have  power  and  it  shall  be  their 
duty  to  classify  as  substitute  employees  those  persons  ob- 
ployed  in  positions  requiring  certification  tiualif ications 
from  day  to  day  for  less  than  one  school  year,  to  fill 
positions  of  regularly  employed  persons  absent  from  service 
(or  who  are  employed  in  positions  reiulrlng  oertif ioation 
qualifications  in  emergency  or  temoorary  schools  or  classes.) 
(In  effect  91  days  from  and  after  ifay  15,  1931,  Stats.  1931, 
Chap.  657.)" 

section  5.521  of  the  School  Oode  reads  as  follows: 

"Clasalflcatlon  of  Temporary  Employees.  Boards  of 
school  trustees,  and  city,  and  city  and  county  boards  of 
education  shall  have  power  and  it  shall  be  their  duty  to 
classify  as  temporary  employees  those  persons  ret uiring  cert- 
ifiorition  qualifications,  other  then  substitute  employees, 
who  are  employed  to  serve  from  day  to  day  during  the  first 
sixty  days  of  any  school  terra.  The  school  year  may  be  divid- 
ed into  not  more  than  two  school  terms  for  the  purposes  of 
this  section.   (In  effect  91  days  from  and  after  Liay  15, 
1931,   Stats.  1931,  Chap.  832. )« 

The  foregoing  sections  may  be  resd  together  in  order  to  give 
thtm  proper  meaning  and  interpretation. 

Section  5,520  of  the  School  Code,  as  amended  in  1931.  enhances 
the  term  "substitute"  to  include  a  teac^xer  employed  for  less  than  one 
year  in  emergency  or  temporary  schools  or  classes.   In  order  for  a  teach- 
er to  be  classified  as  a  substitute  while  employed  in  emergency  or  temp- 
orary schools  or  classes,  such  schools  or  classes  must  be  actually  created 
to  take  care  of  an  emergency  or  nust  be  actually  temporary. 

Section  5.521  of  the  School  Oode  provides  for  a  fourth  class  of 
teachers,  to-wlt:  temporary  teachers.  There  are.  therefore,  now  under 
the  laws  of  this  state  permanent  teachers,  probationers,  substitutes  and 
temporary  teachers,  vriio   rank  in  the  order  named. 

The  teachers  mentioned  in  Section  5.521  of  the  School  Code 
cannot  be  substitutes  and  must  be  classified  as  temporary  teachers.  They 
are  employed  to  serve  from  day  to  day  during  the  first  sixty  days  of  a 
school  term.  The  school  year  may  be  divided  into  two  terms  for  this 
purpose.  Temporary  employees  may  teach  regular  classes  during  the  sixty 
day  period.  They  are  not  confined  to  emergency  or  temporary  schools  or 
classes. 

A  distinction  between  Section  5.520  of  the  School  Code  and 
Section  5.521  of  the  School  Code  may  be  noted,  in  that,  the  former  applies 
to  substitutes  isrtio  teach  emergency  or  temporary  schools  or  classes  for 
a  period  less  than  a  year,  and  the  latter  applies  to  temporary  teachers 
who  may  teach  any  type  of  class  during  the  sixty  day  period. 
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Superi.«^t  °^  schools, 
Board  /ucation. 
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